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THE

RULES OF EVIDENCE

. pleas of the Croton.

"BOOK III. -

—t QPP >——
OF WRITTEN RVIDENCE.

LORD Chief Baron GILBERT makes a queftion,
which of the tWo, written or unwritten evidence is to
be preferred in the fcale of probability, when they ftand
in oppofition to each other. - +-

Cicero, fays the learned judge, in his declaiming
for Aprchiasy gives a handfome turn in favour of unwrit-
ten evidence: pleading for the freedom of the poet,
when the tables of the eafranchifement were loft; he
fays,—¢ But, here_you demand the produ&ion of the
s “archieves of Heracly, which it is known to us all pe-

" - rifhed in the Fralian war.: Ridiculous? to have no
.-« reply to the evidence in oar-pofieffion 5 and to demand

&« that which ‘it is impoffible - we fhould have! to difre-

- ¢ -gard the recent information. of men; "and to infift on
* ¢ the authority of regiftérs!-and when you have the

¢ jlluftrious fantion of a man of the firft eminence and

" & honour, the uncorruptible téffimony of a free city,
* % to réquirc proof from ‘tables, which yourfelves ac-

“ knowledge to be often corrupted I”
3 B. . Bﬂ:,

LI VARDZ A s
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But, fays GiLBERT, the balance of probability is cet-
tainly on the other fide ; for the teftimony of an hotieft
min, however fortified by‘the folemnity of an oath, is
yet liable to the imperfetions of memory ; and as the
remembrance of thirfgs fail and go off, men dre it to
eéntertain opinions in their ftead; and therefore the ar-
gument tarns the other way in moft cafes, for contralts
reduced to writing, are the.moft certain and deliberate
aéls of the mind, and are more advantageoufly fecured
from all corruption, by the foxms and the folemnities of
the law,. than they poffibly. conld have been if retained
in memory only. Gilb. Evid. by L’zft, 7. '

- Notg~~The fixft cba};‘:(er of the fecond book is equally
introdu@ory to this, The principle there laid down per-
vades and dire€ts the reception or rejection of every
matter offered in evidence, and the application of every
rule 3 that is, that in"order to~obrin for the jury legal
demonttration, the beft evidence that the nature of the
charge is capable of muft be giveti, Vid¢ book 2. ca 1.
342, 0 p.

Pk R T U SR VTIPS (P

CeHAerERlL
" 6f Similarity of Handriting. .
.., THOUGH. rere comparifon, of band-writing ‘is ad-

. miffible evidence undey particular circymftances,: refulte

-.ing from the neceflity of the cafe in civil actions, yer it
. #s not admiffible evidence on criminal profecutions. .

. ‘GiLBERT,.C, B., fupports the antiquity and. juftice of

this rule.. . Hg¢ fays, that the comparifon of hands only,

» fhould be proof in a. uiminal:prﬁl_'ecnqiop, was. never

Iaw, but i the time,of Fames the, fecond, and the
diftinQion has evet been taken, -that the __cop;‘pgrifon,.of
hands is evidence. in. civil, but not in crinfjnal ¢afes.

 Gilb. Buid. by Lefty 544, -
: “The
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I fuppofe it is where he ufually writes; I put themin a
pillow bier I borrowed in the houfe, and that in a trunk.
I defired colonel Sidney would put his feal upon them
that there fhotld be no miftake ; he refufed, fo I took
my feal and fealed up the trunk, and it was carried be-
fore me to Mr.- fecrétary Jemkin's office. When the:
committee fat, I ' was commanded to undo the trunk, and
1 did fo, and found my own feal upon it; and I took
the papers out of the bag I put them into before.

Q. Was colonel 8idney prefent when you feized thefe

pers? A. Yes. Q. Are thefe fome of thofe papers?”
A. Yes—1 verily befieve it. )
A eneral. In the next place I think we have'
fome papers of his particular’ affairs, which will prove
Ris band. Call Mr. Sbepberd, Mr. Cook, and Mr. Cary. -

Attorney-general, (to Shepherd who was {worn). Look
upon thofc writings (fbewing the libel )—are you ac- .
quainted with colonel Sidney’s hand ? A. Yes. Q_Is
that his hand-writing? A. Yes, fir, I believe fo. I
believe all thefe fheets to be his hand. Q. How came
lou to be acquainted with his hand? A. I have feen

im write the indorfement upon feveral bills of exchange.

Colonel Sidney. My lord, I defire you would be
plealed to cenfider this, that fimilitude of hands can be
no evidence.

Mr. Cary being fworn. I never faw him write, to
my knowledge, more than once in my life ; but I have
feen his indorfement upon bills, - and it is very like that.

Lord Chief Fuftice.. Do you believe it his bhand, as
far as you can guefs ?

Mr. Cary. My lord, it is like what came to me for
his hand-writing. ' :

Lord Chief %yme. And you believe it to be his
hand-writing ?  A. Yes. ' ’ :
" Lord Chief Suftice (to Mr. Cooke who was {worn) what -
fag you, Mr. Cwke? A. My lord, I did never fee co-
lonel Sidney write; but I have feen feveral notes that
have come to me with indorfement of his name, and we
have paid them, and it is like to this. ' '

Lord Chief Fuflice. And you were never ialled to ac-
count for mifpayment? A. No, my lord. ° .
IR . N ! S The
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The libil ewas read. s : ‘

Colonel Sidney, (in his defence faidy) I am not to
give an account of thefe papers. 1 do not' think they-
are before you, for there is nothing but the imilitude
of hands offered for ptoof. There is the like cafe of
my lady Corr fome years ago: fhe was.indited of per-
jury, and as evidence againft her, fome letters of her’s’
were produced, that were contrary to what fhe {wore
in chancery, and her hand was proved, that is to fay,
it was like it: but my lord chief juftice Keiling direlts
the jury, that though in civil cafes it is a proof, yet it
is the fmalleft and leaft of proofs; but in criminal cafes
it is none at all. As to thefe papers, I do not think I
am to give any account of them. The Gmilitude of hands
is nothing : we know that hands will be counterfeited
fo that no man fhall know his own hand. 3 82 Tr. 802,
806. 2 Hawk. P.C. ca. 46.' :

+ On the trial of the feven Bisuors, B. R. Trinity, .
4 Fac. 2. anno 1688, prefent fir RosBErT WRIGHT, C. J.
Horroway, PowsLL, and ALLYBONE, juftices: for a
libel. The queftion whether fimilitude of hands, be
evidence in a criminal cafe, was fully debated, and the
jm?ges were divided in opinion. -

evinz, Pemberton, and Pollexfen, of counfel for the
bithops, objeéted to the admiffibility of fuch evidence.:
They infifted that proof by comparifon of hands can not
pe received in a criminal cafe. In fuch cafe, the wit-
nefs fwearing to his belief, from comparifon of writing,
could never be convi€ted of perjury. To prove hand-
writing, only by thofe that faw letters but never faw the
defendant write, did ot even amount to {o much as
comparifon of hands. In every petty caufe depending
on the comparifon of hands, the rule was to bring fome
of the party’s hand writing, which might be proved the
party’s own hand, and then it is to be compared in court
with what is endeavoured to be proved ; and, upon com-
paring them together in court, the jury may determine.

And, therefore, as to this evidence ; firft, we fay compa-
rifon of hands ought not to be given at all in cafes of cri-
minals 3 and it was never heard that it fhould. In the next
place, if it be admitted to be evidence, yet it is not fuch
. ' s ' az
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an evidenoe as that by comparifon of hands the jury
may take notice of it; for in fuch manner of proof by- .
comparifon of hands, the ufage is that the witnefs is_ﬁr&
afked, concerning the writing he produces, ¢ Did you
¢ fce this writ by the defendant #” (whofe hand they -
would prove) if he anfwers ¢ yes, I did,” then fhould
the jury, upon comparifon of what the witnefs fwears to,
with the paper that is to be proved, judge whether thofe
hands be fo like as to induce them to believe that the
fame perfon writ both ; and net that the witnefs fhould
fay, I had a letter from fuch a perfon, and that is like
the hand of that letter, therefore I believe it to be hig
hand. It is .of great moment whether in a cafe of 2
mifdemeanor; either in an indi€@ment or information
comparifon of hands-be evidence proper to be offered.
The King’s Bench adjudged the contrary, upon an indict-
ment for forgery, againit lady Carr, as appears in Syders
Jin's Reports. They offered to prove letters written by
her to Cox. The court rejeCted it; and gave their judg-
ment that it was no evidence, and that for this reafon,
becaufe of the evil confequence of it: * for,” fay they,
« it is an eafy matter for any man’s hand to be counter-
¢ feited, and daily experience fhews how eafily that
« may be done.” Is it not eafy then to cut down any
man in the world by comparifon of hand ? And proving
that likenefs by comparing it with fomething that Le

. hath formerly feen. This firikes mighty deep; the
honcfteft man in the world and the moft innocent may
be deftroyed, and yet no fault to be found in the jury or
in the judges: if the law were fo, it were an unreafon-
able law. As to the cafe of SiDNEY, that was a eafe. of
treafon. Now in the cafe of treafon there is always

* other evidence bronght, and this evidence comes in but
3s 2 collateral evidence, to ftzengthen the other; but in
this cafe it is the fingle evidence, and proved only by
what another believes. Now fhall any be condemned by
another’s belief without proof # That was never evidence
yet to convict any one.  So that their proof fails in both
pomts : for, firft it ought to be confidered whether com-
parifoun of hands be evidence in a cafe of mifdemeanor 2

~ And next, if it be evidence, whether you will take it,

coat
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that the delief of 2 man that bridgs nothing to eomipare
with it, or never faw the party write, but has received
letters, and fays this is like it, and thereforé he believes
it to be his hand, be good evidence as a comparifon of
hands. . .

The Attorney General, Sir Themas Powis, denied the
introdu&ion of fuch evidence to be new, for that no-
thing was more ufaal than for a witnefs to fay he knows
the hand of the party, for he has often feen his hand-
writing or received letters from-him, and that he belicves
the paper fhewn to be his hand-writing. This is evi-
dence given every day. Sidney’s cafe was appofite. It
is infifted that was evidence, becaufe found in his ftudy;
but that was not the reafon, for a book of another man’s
writing may be found in my ftudy; and, he infilted upon
it, in his own defence : but the anfwer was that it thould
be left as the queftion—whether the jury would believe
it upon the evidence that was given of its being his own
‘hand writing ? . And fo in this cafe, though it be not fo
ftrong evidence as if we had brought thofe who faw the
defendants write the libel, yet evidence it is; and, whe-
ther it be {ufficient to fatisfy the jury, may be a queftions
but nio queftion, it is good evidence in law. '

The Solicitor General, Sir Williom Williams, {fame fide,
pat the cafe of Algerzon Sidusy as .in point. He was in-
dicted for high treafon, and the treafon infifted on was
a writing fuppofed to be his, it-having been found in his
ftudy. The queftion was, whether it was his hand-
writing, or no ? There was no. pofitive evidence that it
‘was his hand-writing ; there was no evidence produced
to prove it to be his hand-writing, for there was no one
that fwore that they fawhim write it; there was no-
thing proved but the fimilitude of hands. Aye; but
fays Mr. Serjeant Pemberton, it was found in his ftudy.

ill Mr. Serjeant Pemberton be content that all the libels
that are found in A ftudy fhall for that reafon be ad-
judged to belibels, to be his-hand-writing, and he to be
a libeller for them ? He will declare agsinft that. What
was evidence in- one man’s cafe will be evidence in ano-
ther's. Gopd forbid there thould be a diftinlion in law;
and therefore this is good evidence. ,

' Pentberton,

PASIS R RAN



400

Pemberton, Serjeant. The court in Sidney’s cale went
upon this, that it was found in his ftudy, and compared
with letters and bills of exchange produced in court,
which were fworn to-be of his hand-writing. Ante 396.

Solicitor General. The proof was no more than by
comparifon of hands, they had no other proof, and that
was objected to as being fallible. Paper with paper, it
is true, would make the proof fomething ftronger, if in
fuch a cafe as this fuch evidence could be produced.

. Which is the better evidence, men produced who are
converfant with thefe lords, and acquainted with their
hand-writing, and who though not willing to give evi-
dence, {wear it all to be the hand-writing of the -arch-
bithop of Canterbury, as they believe, which is as far as
any man can {wear who did not fee the thing. written.
Now what was the objection in Sidney’s cafe but what is
here? That any man’s hand might be counterfeited.
In that cafe Mr. Whartor undertook to counterfeit that
hand, prefently, and that he who was to fwear the com-
parifon fhould not know which was the one and which
was the other: that was ftronger than this yet, Sidney
foft his life on that comparifon, {o there is a precedent.
They fay the proving fimilitude of hauds is no evidence,
anlefs you prove the a&tual writing. What a- condition
then will England be .in when witnefles dre dead. = Is it
aot the common pracltice to produce witneffes to prove
duch men are dead whofe namés are fet as witnefles to
deeds, and thae they belicve the fignature to be the band-
awriting of "thefe witneffes ? Can. there_be. any greater
evidence of fuch a cafe, unlefs it be the confeflion of the
© party himfelf, - . . ,

--Powery, Fuflice, faid, the-counfel for the crown had
not fufficiently proved the papet to have been fubfcribed
by the bifhops to entitle it to be read. Itistoo (lender
a proof in fuch a cafe. In civil aions flender proof -is
-fufficient ta make out a man’s hand, by letter to a tradef-
man, ar a correfpondent, or the like; but in criminal
cafes, fuch as.this, if fuch a proof be allowed, where
is-the fafety of any man’s life... I think there is no dan-
ger at all to the: governmént-in requiring good proof

againft offenders. b e
. v WRIGHT, -

!
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evidence is not fo ftrong, but there is enough to induce
the reading of this writing. .
HoLroway, Fuffice. As this cafe is, there ought to °
be more ftrong proof, for the proof ought to be ftronger
and more certain in criminal matters than in civil mat-
ters. In civil matters we do go upon flight proof, fuch
as the comparifon of hands, for proving 2 deed or a wit-
nefles name, and a very fmall proof will induce us to
read it but in criminal matters we ought to be more
firi&k, and require pofitive and fubftantial proof, as is
fitting for us to have in fuch a cafe, and without better -
proof it ought not to be read. :
. The courT being divided, evidence of fimilarity of hand-
' ariting was rejected. :
. NoTE—Immediately after the revolution, the attain-
der of ALGERNON S1DNEY was reverfed by parliament;
the a&k reciting that « whereas Algernon Sidney, efq. in
the term of St. Michael, in the thirty-fifth year of the
reign of our Jate fovereign lord Cherles the Second, in
the court of King’s Bench, at Weflminfler, by means of
an illegal return of jurors, and by denial of his lawful
challenges to -divers of them for want of frechold and
without fufficient /aga/ evidence of any treafon com-
mitted by him, there being at that time produced a paper
. found in the clofet of the faid ALGERNON, fuppofed to be his
band-roriting, which was not proved by the teflimony of any
-one witnefs 1o be written by bim,. but the jury was direéled.
to believe it by comparing it with other writings of the faid
ALGERNON, and befides that paper fo produced, there was
but one witnefs to prove any matter againft the faid 4/-
gernon, and by a partial and unjuft conftrution of the
ftatute, declaring what was his treafon, was unjuftly and
wrongfully convifted and attainted, and afterwards exe-
cuted for high treafon.”—This a& was pafled on the pe-
tition of PrivLip ear/ of LEICESTER and HENRY vifcount
SIDNEY, brother to the earl.
. Therefore in the KinG v. Crosey, alias PHiLips,
B. R. 7 Will. 3. before HoLT, Chief Juftice, &c. for
high ‘treafon.  The principal point of treafon charged
*upon the defendant being the writing of feveral treafon-.
able papers, .which the king’s counfel endeavoured to,
e .l I - prove,



403

" “prove, by comparifon of hands, having no other evidence;
the defendant produced a copy of the a& of parlia-
ment for reverfal of the attainder of Algermon Sidney,
efq. in which it was declared that the comparifon’ of
hands is not legal evidence. And the jury acquitted
him. Skinner, §78, §79. 1 Lord Raym. 39, 40. S. C.
12 Mod. §.C. Vide Henfey's Cafe, E2%c. Poff 408. 10

.8t Tr. Append. 42. St. 1 Will. & Mar. 8 8t. Tr. 472.
In Sir Joun Fenwick’s cafe, before the Commons of
England, on a bill of attainder, 8 Will. 3. the fame point
was made and given up by the counfel for the bill. 6 Sz

Tr. 79, 8o.
JRule the Herond,

But though mere comparifon of hand-writing be not
evidence on an indi¢tment or information, yet papers
found in the cuftody of the defendant, and the writing
thereof being proved to be in his hand, by perfons who
have fzen him write, is fufficient preliminary evidence to
intitle the counfel for the crown to have them read.

As in the cafe of lord PrEsTON, and others, at the
Old-Bailey, Fanuary Seffions, 2 Will. (& Mary, anno 1690,
before HoLt, C,J. Papers found in the defendant’s
cuftody being produced, feveral witnefles were called to
prove the hand-writing to be his; fome bad never feen
him write, but had feen his writing, yet their evidence
that they belicved the writing thewn ghem to be his hand,
was not objefted to. And Mr. Waf, who fwore he bad
feen him write, but not very often, though he had feen
him write his name and fome letters, weakened his own
teftimony by obferving, when he was defired to look
upon the papers, and to fay whofe hand he believed
the writing to be, anfwered that one paper feemed to
be /ike lord Preflon’s hand, but of the other he could not
fay fo much, becaufe what he commonly faw him write
was a large fair hand, and that fhewn him was fmall.

" 4 8t. Tr. 447. C
- From the above it appears that thofe who belisved the
writing to be lord Prz{:n’s, had never feen him write 3
and the witnefs who had feen him write did not fwear he
3F2 ' believed
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believed the writing'to be his. Yet this evidence, the
very year after reverfing of the attainder of Algernon
- Sidney, was received in a capital cafe by lord HoLT.
" In the KinG v. FraNcia, O/d-Bailey Jonuary Sef~
Jrons, 3 Geo. 1. dnmo 19165 and, in LAvER’s cafe, B. R,
"9 Qea. 1. apno.-1722. PratT, C. J. fays, ¢ Can any
4% thing in the'world be an authority more exprefs than
" ¢ that of my lord Prefon, where all the papers which
«¢ were in his cuffody, and taken out of his cuftody, were
¢¢ read without any gffer or progfthat they wese his hand.”
6 8. Tr. 279.. . ' ,
This gafe very ftrongly fupports the laft rule. Mr,
. Staunton, a witnels for the crown, was afked, whe-
ther a paper produced was fhewn to the prifoner, or
any queftion afked him about it, when he was before -
the lords of the counfel ; and after feveral other quef,
tions, put for the purpofe of fhewing an acknowledg-
ment of the writing by the prifoner, the witnefs an-
fwered, that the prifoner did not exprefsly own the paper
to be his hand-writing ; nor was he afked the queftion.
Neither did he deny it to be his hand-writing ; but it
was taken for granted to be fo by 'the lords, and the
prifoner made na offer to deny it,
* Mr. D'Oykoy, another witnefs, depofed, that fome pa-
pers produced were, he believed, the prifoner's hand.
writing ; for that he was acquainted with his hand, he
being his clerk about fourteen years hence, and that he
had received letters about five years paft which he be-
lieved were written by him ; then the papers were proq
duced to be read, which was oppofed by the counfel for
the prifonery becaufe fimilitude of hands wag no evie
dence. - :

Hungerford and Ketleby, counfel for the prifoner, fub«
mitted that the papers offered could not be read. That
the evidence haI not bropght them home to the prifoner,
as there wag no legal proof that they were in his hand-
writing; and, confequently, that he could not be af-
fected by any thing that was inthem. Likenefs of hands
was no evidence, and the examinartion before the coun-
fel-(which he flated) did not give an inference that he -
. had owned the papers to be hia hand-writing, The only
’ evidence,
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evidence, therefore, which can intitle thofe papers ta
be read, is the likenefs of evidence of hands, which
is no cvidence at all, In lady Carp’s cafe it was
refuled, yet that was not a capital cafe, but 3 mifde-
meanor only. It was perjury. They ftated the a&t for
reverling Sidney’s attainder, and the evidence on the trial,
and confidered that act and Jady Carr’s cafe as unan{wer-
able; the reafopn affigned in the aét reverfing the con-
vi€tion and attainder heing that they were founded on
fimilitude of hands, They infifted that the mere belief
of a man who had nqt feen the prifoner write for fifteen
years, nor received letters from him for. five, was not
evidence to affeét a man’s life. Nothing was more
changeable than a man’s hand-writing. No man could
{wear to his own hand for {uch a length of time, and
concluded with again urging the reverfal of Sidney’s at-
tainder as an authority incontroyertible, and produced

an attefted copy thereof to the coyrt. Ante 403.
Pengelly, Serjeant, and the Attorney Generaly Sir Robert
Raymond, far the crown, anfwered, that later apthoritieg
than thofe mentioned, and the conftant courfe of evi-
dence fince, intitled, them to read the papers offered ag
evidence, and cited lord Preflan’s cafe, Lady Carrs
cafe, they faid, did not fupport the objeltion, becaufe
the letters there produced were not in the dire& inftance
of the perjury. As to the a& reverfling §idney’s attaine
der, it takes notice that a paper was found in the clofet
of Sidpey, and wag read, without proving it to be in his
pwn hand-writing ; but thig paper was not found with-
- ont an owning and acknowledging by the prifoner. He
delivered it to Mr. Mafon, a witnefs, had it in his cuf-
tody, and it proceeded from him. Tley cited lord Pre/~
for’s cafe jn point, wherein there was only evidence of
belief that fome of the papers found on lord Prefon
were in his hand, and they were read, though they were
the exprefls overt alls Jaid in the indi€ment. The an-
{wers given by the prifoner at the council they confidered
as tantamount to a confeflion. In Sir Henry Vane's cale
the warrant given in evidence againft him was proved
by only one witnefs, who believed it to be his hand ;
but here is a particular fa@ which amouats to a con-
: feflion,
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feflion, and is proper evidence for the jury to confider
whether it be a confefion. They denied that any cafe
could be fthewn wherein it had been determined that
proof of hand-writing by a witnefs who {wears he has
feen the perfon write, and he believes the' paper produced
to be his hand-writing is not a fufficient proof in a crimi+
‘nal profecution, that fuch paper is in the defendant’s hand
writing—before lady Carr’s cafe. In all a&tions fuch
evidence hath been conftantly allowed, and they afked
_what law or what reafon has made a difference between
civil altions and criminal profecutions? Lady Carr’s
cafe is dark and obfcure. = She was indi¢ted for perjury
in an anfwer in chancery. What is faid in her cafe
about a letter does not appear at all to relate to the mat-
_ter in iflue ; the determination muft have been, that an °
.anfwer in equity, on oath, fhall not be falfified by a
letter only under the party’s hand, and that fuch a letter
fbould not be fufficient evidence to convi& of perjury.
"~ As to colonel Sidney’s cafe, it did not appear that the
paper found was intended to have been fent out of his
clofet : but the reafons recited in the a&k for reverfal of
-his attainder were accumulative; every ftep taken in
that attainder was complained of, and there is no par-
ticular ftrefs laid on the proof of the paper. They then
ftated the act verbatim (Ante 402.) and agreed that
the nature of the evidence they offered to prove the
paper proffered to the court to be ‘in the defendant’s
hand-writing, ftood clear of any material objection that
could be raifed from the a&. This paper was not barely
proved by comparifon of hands ; here is a witnefs who
often faw him write, and fwears it to be his hand-writing :
befides the queftions propofed to the prifoner and his
anfwer amounts to a confeflion. ' '

Sir Joun PraTT, C. J. It is proved by the witnefles
that thefe papers were in Mr. Layer’s poflefion. That
he delivered them to Mrs. Mafon, that fhe locked them
up in her trunk fealed, as they were delivered to her by
Mr. Layer, and afterwards taken out of her trunk by the
meflengers, fo that if they refted here, and no other
evidence had been given, the papers ought to be read, as
being Ais papers, which he ence had in his poffeffion. c

: an
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the prifoner’s counfel,. took exception to the readifig of
two papers, being the roagh draft of letters found in 4
buredu whete the prifoner kept his linen and papers;
and, which were only itdroflucory evidetice, not any part
of the overt=ats which were to fupport the fpecies of trea-
fon charged upori him. It wids objeted that thefe papers
weré_not fufficiently prdved to be found in his cuftody;
not fufficiently proved to be his hand-writing ; for mere
comiparifori of hands 1s not fufficient to fupport their being
read againit the defendant. B

The Attorney and Soficitor General, couinfel for the crown,
ahfwered, that the papers being found in his cuftody,
and his hindswiiting having been fufficiently proved
by peifons who had feett him trite, it was fufficient to
intitle the crown to read theém, thoagh the jury are to
judge of them: And they mentioned Layer’s cafe, and
Francid's cafe, and Buchanan's cafe in the North, 1746,
and Crefby’s café, Skirin. §98: 1 Lord Raym. 39. 8. C.
Ante . where comparifon of hands was allowed to be
good evidénce, if the papers aré found in the cuftody of
the defendant himlelf. 8ir Fobn Wedderburn's cafe. Foft:
22. 246. Sir Choliney Deering’s cafe, ise. The King v.
Thornfide. 7o En T

The court tinanimoufly over-ruled the objeétion.
Thefe papers were found in his cifody, and they have
beeri ‘fufficiently proved by perfons who have feen him
write, to intitle the crown to read theim. ¥ Burr. 644:

So in the cafe of the K¢ 9. Dt Lamorrr, O/d=
Bailey feffions, 20 Geo: 3. indited for high treafon.
~ The counfel for the prifoner having firft objeQed that -
fimilarity of hand was no evidence. - i

The €ourT admitted they were tight, but faid the
objection did not apply to the ciafe. Similitude of hand-
“Writing is, wheére a paper is produced A {woin to by
any perfon who has feen the prifoner wtite to be as the
witnefs believes, his hdnd-writing ; but- imfers it to be
his hand:-wrding, becaufe it is like fome other writing
that is his. “But that is net the evidence refpe&ling the
written papers offered to be read on this trial. They
have all been proved by perfons niot only acquainted with
the prifoner’s hand-writing, but who have feen him write,
- ’ and
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writing of the paper offered can not be given tingil it i§
firft -proved to have come out of the hands of the defen-
dant. They cited 3 8¢ Tr. 802. 2 Nawk. P. C. ca. 46.
2 Bac. abr. 3%3. Viner abr. tit. Evid. 243. * Theory of
Evid. 25. 1 Burr. 634. Ante . : '

¢ Botb, J: Thisis not omparifon of hands: Mr. Toler
fays he knows the hand-Wwriting: In 8idney’s cafe there
was one letter proved, and anothet given to the jury to
compare with it. . :

The Retorder of Dublin anfweted i In that cafe the
writing was proved by perfons who knew Sidney’s hande
writing, perfons who had received indorfements fiom -
him ; but the ground for feading was, that they were
found in his pofleflion. Ante . -

Mac Nally addéd-=and in Henfey’s cafe and De La-
motte’s, tried fince in England for -high treafon, the
papers read in evidence as being in the hand-wtiting of
the prifoners, were proved to have been found in their
pofleflion. Ante . -

. The Prime Serjeant (. Fitzgerald '), for the crown,
anfwered—That even from the principles on which the
objeftion was made, it could not be contended, that
eviderice of eomparifon of hand-writing fhould riot be
admitted in criminal cafes, thoagh it may fometimes be
neceflary to prove the papers in the cuftody of the party,
yet no cafe has been cited to fhew that to prove the cuf-
tody is always neceffary. In an indi@tment for fending
thireatening letters, proof of the party’s hand-wtiting, and
of the letters corhing by poft, is evidence fufficient for-
the jury. If the-letter be fent by the poft to extort mo-
ney, it will be received in evidence, though the hands
writing be never proved. The diftin@ion, therefore, is
unwarrantable, and it would be impoffible ever to prove
that offence if a man chofe to write in his clofet and
fend the letter by poft: for how could it be proved in
his cuftody ¢ Then the only proof is fimilitude of hand-
writing, and that is matter: proper for the confideration
of the jury. In cafes of treafon and other capital cafes,
the finding in the cuftody, together with the hand-writing
being proved, made the papers be received, as in Layer’s'
cafe; lord Preflor’s cafe, and Heafey'’s cafe. The hand-
l' . writing
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writing is proved by a perfon acquainted with it, 'and
though the. gentlemen” have come armed cap-a-pié with
authorities, they have not thewn a fingle cafe where fuch
evidence was rejéted for an offence not capital, HQ
cited Gilb. Ewd by Loft. 54. Ame . .

Emmet, for the defendant.—We are armed with fuch
a cafe ; the cafe of the feven bitheps, The hand-writing
of three of thefe great and good prelates were proved
by witnefles acquainted with their hand-writing ; and. if
the diftin&ion taken by the prime ferjeant had any foune
dation, what would have been the confequence? This—
that- the writing offered. .in evidence would have been
proved againft thofe whafe hands were proved, and not
as againft thofe whofe hands were not proved s but it
was not read againft. any of them. What faid juftice
HovrrLoway ?—¢¢ that proof in criminal cafes fhould be
#¢ ftronger thaa in civil fuits, There we go upon flight
s¢ proof, but in criminal cales we require pofitive and
«¢ {ubftantial proof. Is the evidence offered pofitive and
« fubftantial proof, or any thing but belief " Hearken to
juftice PoweLL’s expreflion, who was the pride and pil-
Jar of the court: s¢ Slender proof is admitted in civil
«¢ cafes; but in fuch cafes as this, to admit evidence of
¢ hand-writing by perfons acquainted with his hand:
&4 writing, where is the fafety of your life or the life of
s¢ any man here 2” This was the cafe of mifdemeanor s
the.cafe of a libel. The firft cafe where the dotrine as
to fimilitude of hand-writing is laid down, is lady Carr’s
cafe, obfcurely reported’ by §iderfin. But in perjury,
proof of hand-writing is not allowed, and that deftroys
the diftin&ion between cafes capital and not capital. All -
fimilitude is comparifon, becaule what does a man fwear:
to, but that by knowing the charaCter of the particular
man, he believes the paper to. be his writing, from the
fimilitude to or comparifon with thofe charatters. The
witnefs {wears to this letter by having feen others, and
by comparing it with thofe others. As to what is cited
from the new edition of Gilbert's Law of Emdem'e, the
part cited is not the text of the original, but the opinion
of the editor, Mr. Loft, and is not law. He then cited
Hale, P.C. Vide Sidney's cale. Amz- . .

3G¢ . Frankland,
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dence, but there was a different rule certainly laid down
by Buller in his law of Nif Prius, 'That rule was not
fair, it proceeded cn a falfe principle. The principle is
falle that makes a difference between the law of evidence
refpefling treafon and any other criminal cafe, except in
thefe inftances, which confirm the general ryle, that is
where there is a pofitive ftatute to make it evidence, or
abfolute neceflity. The diftinction taken between cafes
capital and thofe that are not, is denied to be law by the -
moft refpetable authorities. It has been taken up from
the Obiter Dictum of Buller, but js rejeCted by Hawkins
and Gilbert. In five cafes only have letters been ad-
mitted, thefe are the cafes of Sjdney, of Henfey, of Fran-
ria, of Prefon, and of Layer. They were reje@ed jn
the cafes of lady Carr, and of Crofty, and the feven
Bifhops. In every cafe in which they were read, it was
matter of no importance whether the writing was
proved or not, except in Sidney’s cafe. In every other
cafe whatever, where they were permitted to be read,
there was fome collateral circumftance which rendered
the proof of hand-writing immaterial. Sidney’s cafe was
the only exception. There it was admitted to prove his
hand-writing, but the reverfal of his attainder reverfed
the principle and makes the intention of the legiflature
rohibit evidence of this kind jn criminal cafes. The
a@ reverfing that attainder recites that there was no
proof of any treafon againft him, that the writing was not
proved by any witnefs to have been written by him, not
that it was not proved by comparifon of hands, for that
was the cafe. Here therefore is a legiflative authority
that there muft he pofitive proof. Subftantial proof (in
the words of Mr, juftice Holloway) that the paper was
aCtually written by him. ’

How is lord Preffor’s cafe 2. He was found in the a&
of committing treafon, independent of thofe letters which
were read : he was arrefted going to aflift the enemy at
war with the king. The evidence was admitted not to the

int for which ie was going to be convicted, but as a
collateral circumftance, as matter of introdu&ion. His
papers were found near him, in the fhip with him in
which he was going to France: he exprefled a (svor:lg

"L elirg
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defire to have them concealed. It was on that evidence
they were read, and not becaufe they were written by
him or proved to be fo, but becaufe they were found by
him, and upon that principle other letters, not in his
hand-writing were allo read. Ante .

Francia’s cafe admits of the fame obfervation as the
former. The evidence confifted of a copying book, part
in his hand-writing, part not; but both were read, be-
caufe before the privy council he confeffed that the book
contained copies of his letters, and explained them;

- wherefore the lord chief juftice faid, it is not material °
whofe the writing is when the prifoner has owned it to
be copies of his letters. 8z Tr. :

In Layer’s cafe the ground of admiffion was of thg
fame nature, Hg ufed certain expreflions before the
council which were confidered by the court as a confef-
fion that the letters produced were ‘his, and Mrs. Mafon
proved fhe received them from him ; therefore befides
the circumftance of hand-writing, there were others,
lgis own copfeflion, and being found in his poffeflion.

t. Tr. )

I'have not feen'the cafe of De Lamoite cited by Mr,
Mac Nally. Henfey's cafe is the Iaft. Some rough drafts of
letters were_ produced againft the prifoner, and what are
the grounds upon which the court admitted them ? The
words of the court are thefe: ¢ thofe papers were found
¢« m his cuftody, and were proved by perfons who faw
¢« him write.” It refted upon their having been found
in his poﬂ"cﬂ_'lon, and upon that thcy were admitted,
Ante .

In every one of the above cafes there are circumftances
to prove the defendant acquainted with the treafonable
proceedings that the written papers flowed from them,
and of confequence they would have been admitted with-
out any preof of the hand-writing.

Inlady Cars’s cale, in Crofby’s cafe, and in the cafe of
the feven Bifhops, this evidence was rejeéted, and it is
remarkably unfortunate for the diftin&tion contepded
for; by the crown lawyers, between treafon and other
gafes, that two of thefe cafes were mifdemeanors—
therefore their diftin@ion is to be anfwered thus: All

cafes
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¢ales iri which this evidence was admitted, were cafes of
treafon ; and of the cafes in which it was rejetted, two
were mifdemeanors. Lady Carr's -cafe, which Siderfin
has obfcurely reported, is mentioned as an authority by
Algernon Sidney himfelf in his defence. It comes from
him with weight, though he was the party on trial ; for
had he recited it falfely, the impofition would not have
efcaped lord chief jultice Fefferies and the other judges ;
they were eager, fhamefully eager to corviét; they
caught at ¢vety trifle that could affe& the prifoner to his’
injury ; but, they did not impeath the cale: it was in
the memory of them all, and therefore the ftatement
by Sidney may be confidered an authentic report.  Foffe-
ries acquiefced in if, and Sawyer and Finch, the king’s
counfel, did not even attempt to contradict it. If it be
now doubted, fee what fir Foln Hawles fays of it in his
account of Sidney’s trial: he fays the evidence was irre-
gular in proving the book produced to be the defettdant’s
hand-writing, becaufe it was like what the witnefs faw
him write, which is not evidence : and advetting to lady
Carr’s cafe, he fays it' was well cited by Sidney, and
therein it is refolved that comparifon of hands is no evi-
dence ; and Windbham, who is defcribed as the fecond
beft judge who fat in Weftminfter-hall, fince the refto-
fation to the revolution, was of that opinion. 4 8. T7.
197. 6 8t.Tr. 418. ,

'The fame cafe is meritioned, in the trial of the feven
bifhops, by Pollexfen. He' cites it from a riote of from
tecollection, for he mentions faéls ntot noticed by Si-’
derfin, and the court rejeCted and gave judgment that
fimilitude of hand-writing was no evidence ; becaufe,
fay they, it is fo eafy a thing for a man’s hand to be
counterfeited. That cafe of Lady Carr is particularly’
relied on as the cafe of the feven bithops. The hand«
writing was there proved ‘by perfons who had feen them
write, and yet it was not admitted ; becaufe, fays Ho/-
loway, it was neceflary to have fubftantial proof. In
Cro/by’s cafe the prifoner was acquitted, upon producing
the reverfal of Sidney’s attainder in parliament; fo that
here there is a diftintion between this and the former
cafe. Here there is no evidence that the letter was fent

. by
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by Mr. Tandy to Mr. Toler., What is the confequence 3
Suppofe for a moment that he wrote it ; that it is proved
by perfons who faw him write ; the inference is, he
wrote it, therefore he fent it. That can be but matter
of pr;/umption : and the Jaw of prefumption is this, the
fait to ground the prefumptiom muft be proved; but
evidenée upon belief can mnever be received to ground
a prefumption: .'The fact of writing is not the crime, it
is the fendingy therefore what is offered is a light and
rath prefumption s and rafh it would be, indeed, for a
jury to found a verdi& of guilty on this evidence—evi-
dence that adinits you may go as far batk as you pleafe
to raife a prefumption.—Will the_jury fay this—we be-
lieve Mr. Tandy fent the letter, hecaufe the witnefs bes
lieves he 4wrate it 5 and the witnefs, believes he wrote it
becaufe it is ske what he has feen him write. i
Lord CLoxmeLL, €.]. I have afked my btothers if
they had any doubt ; they are ¢lear that thrs is evidence
admiffible to the jury. Iknoﬁv not what the letter con-
taing ; it may go in exculpation of the defendant. I
gave my opinion before, and my brothers concurred in
it. How are the falts ? M. Tandy entered into a cors
. refpondence with Mr. Toler i he difcontinued for fome
time. r. Toler received anothér letter; perhaps it
may appear to the ]u? it was not his work. It may
fhew that what was before exprefled were not his fenti-
ments, but that his intention was different. Let the
letter be read : and it was read.—The defendant was ac=
quitied. Ridgeway's Rep. MS.
" The fame rule was followed in the KiNG v. the rev.
- WiLLiam Jacksow, tried for treafon, B. R. Ireland,
1795. The prifoner’s hand-writing being proved by
Cockayne, who had feen him write, and who fwore the
papers produced were, he believed, in his hand-writing.
A letter found in the ftudy of Mr. Stone, at Hertford, in
England, was admitted in evidence againft him. Samp--
for's Rep. of the trial. Vide ca. on conspiracY. Pgf .
And on the trial of Henry and Fobn Shears, efqrs. at
a commiffion of Oyer and Terminer, Dublin, Fuly, 1798, a
paper found in an open defk in the houfe of Henry Shears
was admitted as evidence againft both; Fohn Dawyer
- having

\
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hiving firlt fworn that he had feen Fobn Shéars write;
and believed the pdper to be in his hand-writing. Ridges
way's Rep. :

fiule the Third:

_ In proving the hand-writing of a defendant, there is
no diftinQtion between that which is legal evidence in
a civil adtion and that which is legal evidence in a crimid
nal profecution ; that which is evidenes in the one, whe-
ther a capital offence or mifdemeanor, being evidence in
the othert. . S, o

. So ruled in the cafes of doQor Henfey and De Lamoite
above cited, in the former of which cafes Lord Mans-
FELD, C. J. fays, « It is the common cafe of proving a
% man’s hand-writing, which is done every day between
“ party and_party.” Of courle the following cafes ar¢
illuftrative of the antecedent rules, : o

Broapseap v. WoobLkY, Clerk, coram YEaTss, J.
B. R, Worcefler [pring affizes; 177Q: .

, In prohibition, the plaintiff in fupport of a modus pro-
duced in evidence a paper writing, being a particular of
tithes, &c. in order to thew that this was the writing of
the deceafed re€tor whofe name it bore ; the plaintiff’s -
counfel offered fo produce many of the returns to the
fpiritual court of births and burials made in the time of
tﬁat re&or, and figned with his name ; and upon com-
paring this entry with thofe returns, it was faid it would
appear that the hand-writing was the fame. The reGor
had been dead many years. o

YEATES, J. Ihave no doubt to rejedt this evidence
as not admiffible. I do nst know any cafe where com-
parifon of hands has been allowed to be evidence at all.
No trial can be decided by opinion and fpeculation, but-
by evidenee, where a witnefs has feen the party write,
and fpeaks to his belief of that writing, which 'is pro-
duced in evidence. But where it is metely opinion on
the fimilitude of the writing colleGted from barely com-
paring them, the jury may compare them as well as any
body elfe, and any two pcople may think differently. In
an indi@®ment for forgery, the evidence of a perfon who

34 has
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fubjet of much debate. In Mr. Sidney’s cale it was
faid (by Fefferies, C.J.) feribere eff agere. This is un-
doubtedly true under proper limitations, but it was not -
applicable to his cafe. Writing being a deliberate a&
and capable of fatisfatory proof, certainly may, under
fome circumftances, with publication, be an overt-act of
treafon 3 and had the papers found in Mr. Sidney’s clofet
been plainly relative to the other treafonable praltices
charged in the inditment, they might have been read
againft him, though not publifhed. Fof. 198.
BLACKSTONE commenting on the fame point of evi-
dence, and contemplating Sidney’s cafe, fupports the
opinion of . Fgffer, after fhewing tﬂat words fpoken,. how-
ever wicked, can not be treafon, unlefs by fome particu-
lar ftatute, he fays, ¢ get, if they be fet down in writing,
s¢ it argues more deliberate intention ; and it has been
¢« held that writing is an overt act of treafon; for,
& feribere ¢ff agere.” But even in this cafe the bare words
are not the treafon, but the deliberate at of writing
them. And fuch writing, though unpublifhed, has in
fome arbitrary reigns, convicted its author of treafon:
particularly in the cafe of Peachum, a clergyman, for
treafonable paflages in a fermon never preached. And
Algernon Sidney, for fome papers found in his clofet:
which, had they been plainly relative to any previous
formed defign of dethroning or murdering the king,
might doubtlef:ly have been properly read in evidence
as overt-aéls of that treafon which was fpecially laid in
the inditment. But being merely fpeculative, without
any intention, fo far as appeared, of making any public
ufe of them, the convi€ting the author of treafon, upon
fuch an infufficient foundation, has been univerfally dif-
approved: Peachum was, therefore, pardoned; and
‘though Sidney, indeed, was executed, yet it was to the
general difcontent of the nation, and his attainder was
afterwards reverfed by parliament. (Vide ante
There was then no manner of doubt but that the publi-
cation of fuch a treafonable writing, was a fufficient
overt-act of treafon at the common law, though of late
even that has been queftioned. 4 Black/f. Com. 81.
' S " FosTER,
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Fosrer, whofe judgment Blackfone has, in a great
meafure, adopted, feems to found his opinion cn Haley
who follows Coke. Hale fays, ¢ thofe words, which
¢ being fpoken, will not make an overt-a& to make good
¢ an indi€tment of compafling the king’s death ; yet, if
¢¢ they are reduced into writing by the delinquent, either
¢ in letters or books, and publifhed ; they will make an
¢ overt-act in the writer to make good fuch an indiGment
¢ if the matter contained in them impart fuch a com-
« paffing.” Co. Pl Cr. 14. 1 Hales P Cr. 118.

FosTER proceeds : the papers found in lord Preffon’s
cuftody (on board a fmack on the Thames, on his way
to France) thofe found where Mr. Layer had lodged them,
the intercepted letters of Doctor Henfry, were all read in
eévidence, as overtsaéls of the treafon refpeltively charg-
ed on them, and William Gregg's interrupted letter mighe
in like manner have been read in evidence if he had put
himfelf on his trial. Foffer, 198. So in De Lamottc's
cafe, ante . and therev. William Fackfor's cafe, B. R.
Ireland.  Ante . o . ‘

For thofe papers and letters were written in profecu--
tion of certain determinate purpofes which were all
treafonable, and then in contemplation of the offenders,:
and were plainly conneéted with them. But papers in-
capable of fuch connexion while they remain in the
hands of the author unpublifbed, as Mr. Sidne,’s did, will
not make a man a traitor : and, lord Hak, 1n the place
laft cited, mentioneth two circumftances as concurrent
to make words reduced into writing, overt-a& of com-
pafing the king’s death, that they be publifbed, and that
they impart fuch compaffing. Fofter, 198. Vide the King
v. James Napper Tandy. Ante .

Aule the Third.

. Letters wrote and forwarded on their way, for the
purpofe of a treafonable correfpondence, whether found-
in the poffefion of the defendant, or intercepted or
ftopped in the poft-office, may be readin evidence againft
him on a charge of levying war, adhering to thé Eing’s'
encmy,
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énémy, ot compafling the king’s death, to prove the
treafon.
_ As in Lorp Preston’s cafe, ' before cited, papers
found in his cuftody after he had gone on board-a boat,
on the Thamet, and was in the alt of going abroad, and
his condu& evinced evident circumftances of fear and
coticcalment, which argued the intent of his voyage to
be of the like nature with that which the letters were
called for to'prove, and therefore they were read without
proof of hand.writing: = | L o
. On thts cafe of lord Preflon it is juftly remarked, by
Mr. Loft, that the point zhere was not as it has been
fometimes fuppofed, a cafe of mere cuftody, as in Syd-
ney's eafe; but a cafe of cuftody and conveyance con-
neGed with the overt-at laid in the indi¢tment of
pafling on the fea, and departing towards the kingdom
of France, with intent ¢ to deliver the traiterous inftruc=
¢« tions in. the faid lettefs contamed, to the king’s ene-
¢« mies, in the faid kingdom then at war with England.”
Gilb. Evid. by Loft. 784, 788. , .
In Dottor HENSEY’s cafe, evidence was given of in<
tercepted letters, the hand-writing of the defendant
having been previoully proved. 1 Burr. 646. Ante .
And this evidencg was reccived on the authority of
Gregg’s-cafe. ) ] L
-So in the KING, v.the rev. WiLLIAM JacKson, B. R.
Ireland,  Eafler 1795 , S
Mec. Lean, aking’s meflenger, produced a paper found
by him in the pofleflion of Mr. William Stone, of Old-Ford,.
England. , , ,
Ponfonby, of counfel for the prifoner, objetted to the
-reading of this paper, becaufe it was neither found in;
the prifoner’s’cuftody, nor in the county, nor even in
the kingdom where the treafon was charged to have
been committed, and infiffed that the bare hand-writing
. without any thing elfe, had never been held to be evi-
dencey and that the rule foribere ¢ff agere (which lord
CronMELL faid was the rule) was never laid down in
general terms but-in Algernon Sidney’s cafe, where the
attainder was afterwards reverfed by parliament. b
: T
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. 'The Attorney General, (right hon. Arthur Wolfe,) novr
lord KiLwarben, C. J. B. R. anfwered, there is an
bvert-alt laid, to fupport which two papers ate proved in
order to fiew the purpofe of the prifoner, who is the
writer, and to give credit to his ‘carrying on 4 cor-
refponderice with the two perfons to whoth thoft papers.
are direted. With that view we. offer a papef in the
hand.writing of the prifoner, found drmong the papers
of his correfporident William Stoné, in England, inform=
ing him that he was arrived in Ireland, warring him to
make no fuirther ufe of the former addrefles on his let-
ters, and other circumftances teiiding to fhew that he
was thé meédium through -which fiich correfpondence
pafled to France. We. do not contend that thils is to be
given in evidence fubftaritidlly and ftanding by itfelf, but
in fupport of the fafts ftated. The legal diftinction is,
where a mian writes a papet and pitts with it, fuch paper
1s evidence againft him. It is hot offered fiow as an
evidence of an overt-alt, but ds a piece of evidence
coming from the party accufed, to Be made ufe of cur-
rently with other evidence to the fanie effeét, and there-
fore it fhould be read. Vide Henfey's cafe. Ante .

Ponforiby, inreply. This, like every othet matter of-
fered in evidence, whether ordl of written, is either legdl
or not. It will not do to fay it is to make a part of the
overt-a&t, of to confirm the overt-alt. An overt-d&t can
not be fuftantiated by thrée or four, of nihe or ten, or
any number of pieces of pdpet, unlefs each is in itfelf
legal and admiflible evidence ; it can niot be pieced up in
the mariner dttempted on the patt of the ctown. And
this paper is not proved ever to have beeh :publithed by
the prifoher, not evén to have been in the kingdom of
Ireland, miuch lefs in the county whete he is charged to
have conintitted the treafori. * What was the determina-
tion in lord Preflon’s cafe ? It was thefe thought negef-
fary that thiete fhould be an dvett-aét in the county where
the crime was committed ; and, the court confirmed
this objection, in general by fhewing, as a reafon why in
that inftance it could not avail on account of tHe-défen-
dant’s having taken boat ih Middlefex, in purfudnce of his
treafondble defign, which they held fufficierit :of an ovcrg

3t r a
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a&t in Middlefex, already proved in the county without
refting upon the papers ¥ound elewhere.

- Downs, J. Lord Prefon took boat in Middlefex,
with the papers on him. And were not the papers ad-
mitted againft bim in Middlefex, where the inditment
was hid, becaufe they were evidence thewing the inten-
2ion with which he committed the overt-alt in Middlefex,
namely, the taking boat to go to France.

Cronmerr, C.J. There is nothing faid that does
ot aflimilate this .cafe to the cafe of the King againft -
Henfey. . The evidence offered is either introductory or
corroborative. IntroduCtory to what ? To one of the
counts in the indiCtment; either for adhering to the
king’s ememics, or compafling his death. What then is
‘the evidence? That Ke had given information to the
enemy, in order that they might invade the country.
You, (the prifoner’s counfel) may, perhaps, be able to
explain that. Papers are found, and it can not be de-
nied, in the hand-writing of your client and in the hands
.of his correfpondent, to whom, it is proved, that he
wrote letters. Therefore this is evidence. How far the
contents may go in explanation, or contradi&tien, can
only appear by reading the letter. '

HAMBERLAINE, J. This is read only to fhew guo
animo. the letter was direted to Stene ; and being in the
hand-writing of the prifoner is evidence to go to the
jury. The only queftion is, whether a paper in his hand-
writing in England may not be read to explain that which
he has done inIreland. The court over-ruled the objec-
tion. Sempfor’s Report of Fackfords tri. 57, 58.

- In the fame cafe— teryfoﬁxe,. objetion by the pri-
foner’s counfel founded on the rule that the beft evi-

- dence the cafe admits of muft be produced 3 the courT

direCted to be read a letter in the hand-writing of Mr.
Holford Stome, at Paris, to Mx. Horne Tooke, in London, to

_fhew the whole conneion of a correfpondence pre-
vioufly %roved. The Attorney General having in aniwer
to the objetion made, obferved that it was the beft evi-

. dence, and that there could be no better ; Mr. Holford
Stene being out of the reach of the procefs of the court,
and, even were he not, he could not be examined to

criminate
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criminate himfelf. But at all events the paper offered
having been got on the prifoner’s table in Dubfin, that
is in his pofleflion, it was clearly admiffible evidence
againft him. Sampfor’s Rep. facl_/zva’: tri. 64.
Lord CrLonmiLy, C.J. in charging the jury in the
- fame cafe faid, and Downs and CHAMBERLAINE, juftices,
concurred, that letters of advice and.correfpondence of
intelligence to the enemy, to enable them to annoy this
country, or defend themfelves, written and fent in order
to be delivered to the enemy, are, though intercepted in
their progrefs, overt-a&s of trealon in compafling the
death of the king, and of adhering to his enemies. And
then adverting to the cafe of Gregg, before cited, he
added, that fo it had been determined by all the judges
of England in that cafe, where the indi@ment bore
ftrong refemblance to the prefent. It was true, in the pre-
fent cafe, the letters given in evidence had never reached
their intended deftination, but were ftopped in the poft-
office ; but that does not alter the cafe: and the reafon
is obvious and clear, for were that the cafe, no traitor
could at any time be indi¢ted, however mifchievous the
treafon, unlefs the letters written by him, or attempted
to be tran{mitted by him, had gone to and been received
by the perfon for whom they were intended ; in which
cafe the traitor could never be laid hold of, until at lealt
after the mifchicf was done. Sampfon’s Report of Fack-
Jow's trialy 87. -

e

CHAPTER IIL

Of written Evidence from the Records and Proceedings of
Cosirts of Law, Equity, and other Courts baving compe-
tent jursfdiction.

Rule the Rk,

THE final fentence, decree, or judgment of any fo-
reign court which hath competent jurifdition of the
fubje& determined before them, is conclufive evidence

3112 in
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in any other court of cencurrent jurifdiction ; and there«
fore an acquittal on.a criminal charge in a forcign
country may be pleaded in bar of an indi¢tment for the
fame offence in lgn land. : :

It is a bar, 'fays BoLLER, jrf/lice, B. R. becaufe a final
determinatien in a <ourt- having competent jurifdiction
is - conclufive in a]l courts of concurrent jurifdition,
Therefore if 4. having killed a perfon in Spain, were
there profecuted, tried, and acquitted, and afterwards
indicted in England, he might plead the acquittal in
Spain in bar, Buller's N. P. 245.

So in the KInG v. HuTcHINSON, 29 Car. 2, (cited in
Beak v, Tuyrwarr, Eaffer, 4 Fac. 2. B. R. annmg
1688.) The defendant had killed a perfon named Colfon,
in Portugal, and was acquittéd there of the murder;
being afterwardg aﬁpréhcnded in England for the fame
fa&t, he was brought intq the court of King’s Bench by
habegs corpus, where he produced an- exemplification of
the record of his acquittal in Portugal; but the kin;
being very willing to have him tried in England for the
fame offence, it was referred to the confideration of the
judges, who all agreed that as he had been already ac-
quitted of the charge by the law of Psrtugal, he could
not be tried again for it in England, 3 Mod. 194. Vide
Beake v. Tyrrel, 8. C, 1 Shower, 6. Eqﬁ. 1 Wil &
Mary.- .

' lny the KinG v. Davip RoacnE, Old-Bailey, December
Seffionsy 1775, the fame point is recognized as law. The
defendant 'was tried at a fpecial commiffion before Bura
. LAND, baron, AsTON, jt{h’cz, and GLYNN, ferjeant gnd

recorder of London, for the murder of Fobn Fergufon, at
the Cape of Good-Hope, on the coaft of Africa. '

The indi&ment was founded on _flat. 33 Hem. 8. ca. 23.
-The prifoner pleaded auter foit acquit before Olaff Martini
Begg, provincial fifcal of the fupreme. court of- criminal
jurifprudence there : but withdrew his plea in bar, put
in the general iffue, and was acquitted. Leach Cr, Ca.
2 edit, 125, 3 edit, 160. .

Bule



. 429

Rule the Second.

But the fentence of a civil or ecclefiaftical court can
not be pleaded in bar in a court of common law to an in-
di¢tment ; nor is fuch fentence evidence on a profecution
for an offence at common law, or by ftatute.
Therefore to forge a will, is a capital offence, although
the fuppofed teftator is living ; and although at the time
of the trial the probate was not recalled. L.
As in the KinG, v. Joun STERLING, O/d Bailey, Sep~
tember Seffions, 1773, 13 Geo. 3. before Nares and
AsHURsT, Juftices, and GLYNN, Serjeant and Recorder of
London, - .
The indi€tment was for forging the laft will and tef-
tament of Eljzabeth Shuter, fpiniter, with intention to
defraud the South-Sea company; with five other counts
for uttering and publifhing the faid will, knowing it to
be forged, and charging the prifoner with an intention to
defraud, firft, Elizabeth Shuter; and fecondly, Daniel
Crofts. :
: 'I}?he circumftances were—The prifoner Fobn Stirling
-‘'was a young man inhabiting chambers in the temple;

and Elizabeth Shuter, the fuppofed teftatrix of the will,

was his laundrefs. -On the twentieth of February, 1773,
the prifoner applied to "the clerk of one Bifbsp, a protor
in Bo&or’s gommons', in order to prove the will of
Mrs. Shuter; whom he reprefented to ﬁave lived at Toot-
ing, in Surrey, He accordingly took the oath before the
furrogate, and the probate of the will was made out,
and delivered to him. On the twenty-fecond of Fe-
bruary, he took the probate of the will to the South-Sea
houfe, and entered it there with the proper clerks, in
confequence of which, on the twenty-fifth, he went
to the proper offices, and fold out 350 ftock.

The will was produced in_evidence, in which Mrs.
Shuter was made to give to her ¢ dear mafter and ve
# good friend Jobn Sterling, of the middle temple, fole
s execuytor, £ 350, South-Sea annuities, and all her other
s¢ eftates and effe€ts in truft to make fale of, &c. and
¢ gut of the money arifing from fuch fale, to pay l:xll

¢ Dher
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* her juft debts, &c. then to retain for his own benefit
« é‘ 30 for his trbuble as executor, and divide the re-
¢« fidue among her relations,” who were fpecified: and
it purported to be figped and delivered by her in the
prefence of two witnefles.

It appeared on the trial that the predate was not ro-

" called. . »

Elizabeth Shuter was herfelf produced to prove that
the fignature to the will was not her hand-writing, and
the jury found the prifoner guilty.

The judgment was however refpited on a doubt, whe-

. ther as the fuppofed teftatrix was living, the prifoner was
legally conviéted of having forged her laf wil and tefta-
ment, there being no fuch inftrument as a laft will and
teftament in contemplation of law until after the death of
the perfon making it, .
But upon the authority of the cafe of 4nn Lewis, the
judges were unanimoufly of opinion that an inftrument
may be the fubjet of forgery, although in fa& it theuld
appear impoffible for fuch an inftrument as the inftru-
ment forged to exift, provided the inftrument purports
on the face of it tp be good and valid as to the purpofes
for which it was intended to be made. The prifoner re-
ceived fentence of death. Leach. Cr. Ca. 2 edit. 95,
3 edit. ;, 17. Foff. 116, Vide Murphy's cafe, 10 8. Tr.
183. Pof ., . _
No-ra.-/iln the Dutchefs of KiNnGsTON’s cafe which
follows, all the cafes rclevant to this point are cited, ap-
plied, and argued on,

Rule the Third.

A fentence in the fpirityal court againft a marriage,
in a fuit for jaQitation of marriage, is not- conclufive
evidence to ftop the crown from proving the fame mar-
riage in an indi€tment for polygamy ; for the validity of
fuci fentence may be impeached for having been ob-
tained by fraud.

So ruled in the trial of E/izabeth dutchefs of KinGsToON,
‘before the LorDs of Great Britain, Aprily 1976, 16 Geo. 3.

The falls on which the indi®ment was founded were :

o o Elizabeth
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Elizabeth Chudleigh, daughter of colonel Thomas Chudleigh,
of Chelfea college, was married to the honorable Augufus
Jobn Hervey, (afterwards earl of Briftol) on the fourth of
Auguft, 1744, at the parith church of Lainfton, in the
county of Southampton, as appears by the regifter of
that place.

On the ninth of November, 1768, fhe inftituted a fuit
of joftitation of marriage againft Mr. Hervey, in the
confiftory court of the bifhop of London, and on the
tenth of February, 1769, fentence was pronounced, ¢ that
s the faid Elizabeth Chudleigh was and now is a fpinfter,
¢ and free from all matrimonial contraéts and efpoufals
¢ with the faid Augufius Fobn Hervey.”

On the cighth of March, 1769, Mifs Chadleigh was
married, by fpecial licence from the archbithop of Can-
terbury, to Evelyn Pierpoint, duke of Kingfton. And
on the ninth of January, 1775, an indi@ment of poly-.
gamy was found at Hicks’s-hall, county of Middlefex,
cha}r}ging, ¢ that Elizabeth the wife of Augufius Fobn
% Hervey, elq. of Hanover-fquare, in the county of Mid-
¢ dlefex, being then married, and then the wife of the
< faid Auguflus, felonioufly did marry and take to huf-
% band Evelyn Pierpoint, duke of Kingfton, the faid Au-
¢ guffus Fobn Hervey being then alive, &c.”

The proceeding being removed into the court of King’s
Bench by writ of certiorari, dated the eighteenth of May,
1775 5 this writ was fuperceded, and on the eleventh of
November, 1776, another writ of certiorari, figned York,
iffued to remove the proceedings before the king in par-
liament. '

On the fifteenth of April, 1776, the defendant was
brought to trial before the lords. ~She pleaded not gnilty
to the indi¢tment, -and immediately addreffed the lords
" thug: ¢« Mylords, the fuppofed marriage in the indi&-
¢ ment with Mr, Hervey, which is the ground of the
¢ charge againft me, was infifted upon by him in a fuit
¢ inftituted by me in the confiftory court of the right
¢ reverend lord bithop of London, by the fentence cf
¢ which court ftill in force, it was pronounced, decreed,
¢ and declared, that I was free from all matrimonial

¢ contracts



432

¢ contradls or efpufais with the faid Mr: Hervey 5 dnd;-
¢ my lords, I am advifed that this fentence, which }
¢t now defire leave to offer to your lordfhips, (remaining
¢ unreverfed and unimpeached) is conclufive, and that
« no other.evidence ought to be received or ftated to
& your lordthips refpecting fuch pretended marriage.”

The Attorney General, (Thurlow ) firft. infiting on 2
tefervation of his right to object to the proceedings in
the jatitation caufe whenever they {hou.lcf be offered in
evidence, confented that the whole proceedings fhould be
read ; that is, the original allegation of Elizabeth Chud-
leigh; the crofs allegation delivered in by Mr. Hervey;
her anfwer ; the articles on which the proofs were taken;
the depofitions, and the fentence : and the lords then
permitted the proceedirigs and fentence to be read, de
bene ¢ffe ; and by the fentence it appeared that the de-
fendant was declared free from all matrimonial contralls
and efpoufals with Mr. Hervey. '

Mr. Wallace, for defendant, fubmitted. This fentence
is conclufive, as long as it remains in force; and of nes
ceffity it muft be received in evidence inall courts and in
all places where the fubjeét of the marriage can become
a matter of difpute. The conftitution of the kingdom
has placed the decifions of the rights of marriage %olcly
in the ecclefiaftical court. The common law courts have
no fuch original jurifdition; though marriages may
come incidentally before them : but whete the proper
forum has given decifion upon the point, the comimon
law courts have never examined into the grounds or
queftioned the validity of the fenterice. He cited a cafe of
Jaélitation in the arches, in the reign of Will. 3. Carthew
225. Bunting v. Addingfball. 17 Eliz. 4 Co.29. Kenn's
cafe, 7 Rep. 41. Blackbam’s cqfe, 1.8alk. 290. Hatfield
and Hatfield. Viner. tit. Marriage. . Before the lords of
England.  Clews v. Batburfl, 2 Stra. g6o. De Coffa v.
Villa Real, 2. Stra. 961. :

The above cafes, be obferved, refpected cafes of mar-
siage, but the jurifdition of the ecclefiaftical courts was
the fame in other inftances; as in the probate of wills,
and granting letters of adminiftration. He cited Noe/ v.

Wells,
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Wells, 19 Car. 2. 1 Lev. 235. and Branfby v. Kennich,
1718. before the lords, an Appeal from Chancery.

He then argued that the fame rules obtain with refpe&t
to every court of competent jurifdi€tion, whether foreign
or domeftic. The common law courts give credit to the
decifions of all foreign courts of points within their pro-
per jurifdi®tion, and do not examine into the fats, but
are concludod by the fentence. In fupport of this rule
he cited,

Hucnes v. CorneLius, B. R. on a judgment of the
French admiralty, Mich. 34 Car. 2. Sir Thomas Raym.
473-
It is the fame in cafe of infurance; and in refpe& to

the courts of admiralty ; whether prize or not prize, be-
longs to that court, the jurifdi¢tion of that court decides
upon the fubject.

So the local cuftoms of foreign countries. Burrow v.
Famieno, 1 Stra. 233. .

He infifted that in almoft every cafe where judgments
or records of other courts have been the fubje& of dif-
cuffion, the fentences of the ecclefiaftical court have al-
ways been cited and argued, as conclufive upon the fub-
ject in difpute, and the courts have uniformly adopted
thofe cafes at law; but the attempt has ever been to dif-
‘tinguifh cales immediately before the court from thofe
determined by the ecclefiaftical jurifdiction. So in Philips
v. Bury. Skinn. 468. ' :

He next cited BiopuLrs FARMER v. ATHER. Trinity,
28 & 29 Geo. 2. Com. B. In which cafe the chief
juflice faid—If there is a fentence in an ecclefiaftical
court declaring a marriage, if it could be proved by a
hundred witneffes that the parties were never within gve
hundred miles of each other, the evidence is not to be
received, but the judgment of the ecclefiaftical court is
conclufive upon the point. 2 i/ 23. -

He then obferved that though the cafes he had cited
refpeted civil fuits, yet no real ground of diftinétion
could be made between criminal and civil proceedings.
In civil {uits, courts go as far as poffible to relicve claims
founded in equity and juftice: in criminal cafes, the

leaning is always to the defendant, and therefore fuch
3K evidence
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evidence is ftronger in a criminal profeeutich.  In fups
port of this he cited —

The KiNG v. VINCENT. Old-Bailey, 8 Geo. 1. In-
di@ment for forging a will of a perfonal eftate. On the
trial the forgery was proved, but the defendant producing
a probate, that was held to be conclufive evidénce in fup
port of the will; and the .defendant was acquitted.
¥ Strange 481. DBut vide the KING v. STERLING., Ante

KING v. RHODES, 12 Ges. 1. B. R. The fame doltrine
was held. Defendant exhibited a bill in DofZors Commonis,
as executor, and demanded probate. After long conteft it
was determined in favour of the will ; and upon an appeal
to the delegates this fentence was confirmed. After the
fentence, the patties who brought it about fell out, and
difcovered that the will which had been proved was a
forgery,  The manner of giving relief was to grart a
commiffion of review ; but the perfon who had been in«
{ured and difappointed by this forgery, alfo preferted a

ill of indikment againft the perfons concerned in the
a&t of forgery. The Chief Juftice refufed to try the
caufe whilft the fentence was in farce ; but infifted that
it thould ftand off until the fentence was laid out of the
cafe by the decHion of the commiffioners under that
commiffion of review. 1 8trange 703. Vide the King
v. STERLING. dnfe 429. . :

- The KiNG v. GARDELL was alfo in point. It was an
‘indi@ment profecuted by Mr. Crawford, a fellow-com-
moner of Queen’s Collegey for an affault. At the trial the
defendant, who had acted by orders of the college, pro-
duced the alts of the college, by which Crawford had
been expelled. The jupce declared, that as the college
had the fole jurifdi&ion of the caufe, their decifion was
conclufive upon him; and it did not fignify upon what
grounds they had gone ; for the effe& of their judgment
was an excufe for the defendant, and fo long as it re-
mained unimpeached and unreverfed, there could be no
doubt but it furrifhed proteQion to the defendant, or to
fpeak more properly, a defence againft the indi&tment.
The caufe was brought before the King’s Bench, and the
judges there were unanimoufly of opinion that the col;xt;
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former exifted; and this has been an offence as long as
the ecclefiaftical conftitution of this country has fubfifted.
The ftatute makes no other alteration in the law, but as
it fubjelts perfons committing this offence to temporal
rofecution and punifhment before this a&, fuch an pof-
fence could only be the objet of ecclefiaftical cenfure and
punithment ; and the ftatute never intended to break in
upon or alter the rights of the ecclefiaftical courts. The
preamble thews it was not the intent of the legiflature
that a fecond marriage fhould be the obje& of punifh-
ment where there had been a fentence which prevented
3 fuppofed former marriage being binding upon the par-
ties. The preamble fays, that divers evil-difpofed per+
fons being married, run out of one country into another,
or into places where they are not known, and there be-
come to be married, having another hufband or wife
living, to the great difpleafure of God and utter undoing
of divers honeft mens’ children and others. But it never
was fuppofed by the makers of the ftatute that the per-
fons defcribed in the preamble would go through the
form and ceremony of a trial, and obtam a decifion in
the ecclefiaftical court before fuch fecond marriage was
to take effet : but it is enough that in this aét there is
not any thing that tends to diminifh or break in upon
the dominion of the ecclefiaftical courts, but that the
Ratute left thofe courts, and the law relating to them, juft
in the fame fituation as they were before. Now if this
was an offence before the a&t, how was it punifhable ?
‘What would have been the operation of fuch a fentenee
before this law ?  Unqueltionably a perfon taking a fe-
cond hufband or wife, the firft being living, might have
been made the fubjeét of punithment in theecclefiaftical
courts ; but fo leng as the fentence remained, the ‘rela-
tion of hufband and wife could not exift, which alone
muft be the foundation of a profecution : . for the offence
of taking a fecond hufband upon this ftatute, the aét:
upon which the whole proceeding is founded having
made no alteration in the eafe, the law remains the
fame.. Yet fuch a fentence in the ecclefiaftical court
would not have made adultery lawful, or have made a
.marriage with a fecond hufband or wife a gaod oxll,c;
ut
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but while the fentence fubfifted, it would have proved
that there was no firft marriage at any time by any par-
ties interefted. Such a fentence as this may, however,
‘be undone ; for it is a fundamental rule in the ecclefiaf-
tical courts, that fententia contra matrimonium non tranfibit
in rem judicatam.

He then pointed out that the courts ecclefiaftical
might, on the application of any perfon interefted, al-
low the inftitution of a new fuit to fet afide a former
fentence, and on new evidence eftablith the marriage
formerly diffolved, from which he argued that the lords
were not to conclude that by fantioning the fentence
produced, they either authorized adultery or gave effe&
to fecond marriages while firft marriages fubfifted ; for
at any time fuch marriage might be eftablithed, notwith-
ftanding a fentence againft it, when any perfon fhould
think fit in a legal way, in fuch judicatures, to impeach
that fentence: but what he contended for was this,
s¢ that while the fentence remains, the matter is cone

_ ¢ cluded ; the marriage can not be proved to exift ; the
¢ relation of hufband and wife is deftroyed.”

Now, if this is well founded in the known pratice
and law of thefe courts, the confequence will be, that
this fentence muft now have the effe@t under a profe-
cution on the a& of parliament, as it would have had
in a profecution in the ecclefiaftical court for an adul.
tery or a crime againft the firft marriage. :

The cafes cited he confidered as proving his conclu-
fions ; fo did the rules of the courts of common law. In
every inftance in which an iffue is joined in tiofe courts
upon matrimony, they decide not : they fend to the fpi-.
ritual courts to have the matter decided upon. So in
cafes of dower, where it is denied that the widow was
lawfully married, the temporal courts refer the queftion
to the fpiritual, and the decifion of the bithop 1s final.
So on queftions of legitimacy where baftardy is alledged.
So on the probate of wills, and even on an indi&ment of
forgery, a decifion of the ecclefiaftical court on the va-
lidity of the will was held conclufive. The decifions of
the court of admiralty are likewife conclufive ; and thofe
of the court of exchequer, concerning the revenue ; and
there are many other inftances in which, after fentences

of
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of courts having competent jurifdi&ion, all othier tourts
are thut out from inquiry into the matter, however it
might appear that fuch fentences -are not founded in
truth.

It may be faid in anfwer to thefe arguments, let fich
fentences be final and conclufive as they may, yet if 3
fentence be the effeét of agreement and collufion, it fhall
mot be final, nor have a binding force : but if there be any
ground to impute to this fentence fuch original as the -
courts of common law call coven, or colluﬁon, this is
not the place in which fuch collufion ought to be inquired
into. Thofe courts which have the decifion of matters
Telating to marriage are fully equal to the decifion of
fuch collufion, they may undo théir own fentences 3 and
it is not to be prefumed that they would encourage col;
lufion, and they will on any occafion review their fen-
tences when applied to by perfons interefted.

He then argued that the marriage in queftion was not
fuch as the ftatute of Fames made an object of punifh-
ment. The preamble recited that the ftatute was made
on account of temporal mifchiefs ; and though fuch of-
fence was charged to be againft God and religion, yet
if that had been the only evil apprehended from fuch
mayriages, the legiflature would have left them to have
been punifhed where all other offences againft religion -
are cognizable and punifhable. It was the temporal mif-
chief that produced the law ; but no temporal mifchief
could arife from giving to the fentence fufficient weight
to ftop the profecution ; for that fentence could not
jure any human creature who did net chufe to acquxez _
under it; for the rcmoteft iffue might commence a fuit in
the fpmtual court, inorder to get rid of it. Give it there-
fore its utmoft force in favour of the defendant, it would
only go to prevent a profecution where the marriage un-
done was of fuch a fort that no human creature would
have an intereft to fupportit.

He then cited cafes to fhew that collufion was not the
fubject of temporal inquiry; but that fuch inquiry ought
to be confined to the fpiritual courts. Kenn's cafe, 7. Rep.
41.  Morris and Webber. Moore 225. Hatfield v. Hat-

Sfeld. |
' His
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His next object wad to fhew, from legiflative authority,
that a collufive judgment in the fpiritual court could not
be fet afide, but is final and conclufive. For, this purpofe
he cited flat. 9 Hen. 6. ca. 11. intitled ¢ Proclamations
¢ hefore a writ be awarded to a bifhop to certify baf-
¢ tardy,” by the preamble of which it appears that a2 -
certificate of baftardy, though obtained by flagrant coven
- and collufion, is faid to have fuch effe€ that it ought,
by the law of England, difinherit heirs and their iffue for
ever: and then it provides that < to efchew fuch fubtle
¢ difinherifons it is erdained, thas in cafe of a certificate
¢ of mulier, no manner of certificate fhall be in anywife
¢ put to prejudice, bind, endamage, or conclude any
¢ perfon but him or his heirs that was a party to the
¢« plea.” And then it goes on to enaf?, that in future
all proceedings of this fort fhall be attended with different
proclamations that are ordered by that a&k, that it may
in future be known when fuch cestificate will be applied :
for to the fpiritual courts, and that all parties interefted
may have notice to make their objections.—Then does it
not appear by this law, that the cestificate or decifion of
the ecclefiaftical court, in a cafe of baftardy, even though
founded upon collufion, was decifive, when once it was
formally received from the ecclefiaftical judge # And if
it was fo, will it be a fbretch of the authority of that judi-
cature, now to fay, that a fentence in a caufe of mar-
riage, which is as pcculiarz to be confined to their ju-
tifdiction, eught to have the fame force! And if it is
not to have the fame force, will it net be breaking ip
upon or evading that jurifdition in a way never before
done, if the Houfe of Lords fhould now fuffer this fen-
tence in another place to be impeached and over-
turned.

He then ftated the KinG v. Far, where the decifion
of the fpiritual court upon a will is held to be decifive
upon the cleareft proof of forgery. Kelyng 43. 1 Siderf.
254.

sTo prefume that the parties knew they were married,
and that that confideration brought the defendant within
the ftatute of Fames, would, he faid, be an impeach-
ment of the fentence; but another reafon thewed fhe
: was
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was not within the aét : the act did not mean, in all cafes

to punith a fecond marriage, where the former hutband
or wife were found to be living, as where one of the

parties is beyond the feas for feven years, with the know-

-ledge of the other party; and as to the immozality of the
cafe, as to the effect againft religion and againft the eter-

nal facred obligation of marriage, it remains exaétly the -
fame, whether the hufband be on this fide of the chan-
nel or the other. He then reviewed the feveral points
he had made and concluded—¢¢ that upon the authorities
¢ of law there was n®ground to attach or impeach the
¢¢ fentence ; that it was final and conclufive, of courfe
¢ no other evidence ought to be received impeaching
¢ the marriage; that the indi€tment therefore muft fall,
¢ and that as no evidence could be received, it would be
¢ idle, impertinent, and of no ufe to ftate it.

Doétor Calvert, fame fide, agreed that when judg-
ment is given by any court having original and direét ju-
dication, though that may incidentally come before ano-
ther court, that other court can not go into that queftion
which has by a competent jurifdiction been before de-
termined. From this he agreed, that as ecclefiaftical

" courts alone can determine an original queftion of mar-
riage, no other court can examine their fentence; and
cited Kenw’s cafe, and the cafe of Cordet. Coke 48.
Ante 439. .

He urged, that perfons not parties, but interefted in
the fentence of jaltitation might interfere or appeal
within a proper time, and that the party againft whom
the fenteace was obtained might appear afterwards and
produce proof, and be heard upon it; the reafon of
which indulgence was, that by the canon law a marriage
was held to be indiffoluble, and therefore a fentence
againft it could never be final. If therefore any body ap-
pears who apprehends himfelf injured in the decifion,
and has an intereft to fhew that the judgment was not
duly obtained," he may be heard ; but while fuch a judg-
ment remains unimpeached, it is conclufive. The au-
thorities fhewed that when a fentence determining on the
point of jaltitation of marriage has been offered in any

court coming in incidentally, ‘it has been conftantly
: received,
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feveived, but with this feftriction, it muft be wheie the
marriage has been direly in iffue 5 for- if it be an incis
‘dental point only, it would not then be fatisfattory. He
«ited Blackman’s cafe in point. S
' He contended that the ptefent cafe was within the
principle above laid down, the fentencé under confider~
ation béing a dire&t determinationt on a marriage; and
‘therefore not liable to the objetion he had ftated ; and
that being a dite@ deterntination; it was conclufive in-a
‘court of common law, as fully appeared by the cafes
cited:: While a fentence of this kind exifted, a wife
could not be hedrd to have any claim on her hufband ;
fhe could: not claim the.reftitution of conjugal rights;
“there was no light in which fhe could be underftood to
‘be the wife, until the marriage was again brought inte
queftion. He cited Millefent v. Millefent, and Mays v.
Brown, in the Prevogative Courty 1771, i .
The queftion for the determination of thé lords would

be on the martiage faid to be had with Mr. Hervey; but
it .was clear that any determination. that might affe&t
that right, might affe& not only the perfons immediately
parties to that fuit, but the many connetions, relation-
thips, and new claims that arife 'upon marriage might be -
precluded by fuch a fentence. Suppofe the. duke of
Kingflon had iflue by his marriage,-it would be as much
-their intereft to eftablifh this fentence, as it would be
the intereft of any other to impeach it ; and that fuch
tights 4s thefe thould be determined in a criminal jurif-
dition where the parties can not be heard, is a pofition
that never was yet maintained. .Rex.v. Vincent. 1 8tra.
‘48t. .Ante . The Kidg v. Rhodes. 1 Stra. 703.
.tited by Mr. Wallace, as the' King v. Roberts; Ante .
So in the KinGg v. PERrY. - The above cafes were re«
cognized at the Old-Bailey. The judge offered to put
off the trial, if the prifoner had a mind to plead the
fentenice of the ecclefiaftical court, which he refufed.
But this cafe does not impeach the former determina-
tions 3 becaufe if the probate was not infifted on by the
defendant, confequently not over-ruled by the court,
thefe cafes remain in full force, and prove the principle
eontended for, that in a criminal court cafes of this fort

ought not to be gone into.

aL Will

-
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Will it be faid that this being a profecutiont ander &
fpecial a& of parliament, the crime confits in having
married two perfons, that the marriage muft neceflarily
come under the confideration of that court which is'to
determine the crime ? and they can not by the a& of
parliament itfelf acquire an original jurifdition to ins
quire into the right of marriage ? i)ou it not apply
exadlly as ftrong to the cafe of forging a will, for it
is by exprefs aét of parliament made death to forge a
will ; and it may as well be argued from hence that
every criminal court has by that a& acquired an ori-
gimal jurifdition as to walls. - It can not be -argued
that a ctiminal court has jurifdi@ion of marriage; the
court muft neceflarily inquire into fals; but it ¢an not
originally entertain fuch a ‘queftion ; and therefore it
can_mnot have an original jurifdi€tion upen the fraud
and collufion. If any court’is ever permitted to inquire
into the queftion, it muft be a court having concurrent
jurifdi€tion, and then the queftion will be feen on a dif-
ferent ,ground, becaufe a court having concurrent jurif-
di&ion has alfo the opportunities, and all the methode
of inquiring into the origimal queftion.” They being
competent to determine the original point, it makes no
confiderable difference whether it conies before them firft
or whether it has before been determined by another
eourt. ‘A criminal court has no concurrent jurifdi€tion
with:the ecclefiaitical court ; it can never entertain the
abftra& 'queftion, 'whether parties are man and wife;
the only way that queftion can be taken up is inciden-
tally 5 and the authorities thew, that where an incidental
queltion arifes, if it has been dé¢termined by a court
‘having original jurifdition, it .ought to be conclufive,
and that rule applies to the cafe now before the lords.
For thofe and the other reafons given, the Houfe of
Lords will not recede from eftablithed and legal prin-
ciples, or make a preeedent; but if there is good ground
in law to fay that this fentence ought to be conclufive to
the point to which it is offered, the profecutor will not
be permitted to go into evidence. . .

Doétor Wynne, fame fide, having ftated the cafe, fub- .
mitted among other. reafons that the marriage was the

only
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nefs of this marriage had been firft tried-in-the coure
chriftian, the other ¢court at the O/d-Bailey would have
given credit to their feritence, and upon this ground and
this principle merely, that there might be a contrariety
of fentences which would be mifchievous. The coure
certainly went a great way, for it prohibited the ecclefis
aftical court from proceeding in a marriage caufe inter
vivos, of which it has the cleareft and moft uncontre=
verted jurifdiCion. 3 Mod. 164. :

Fursman v. Fursman. This caufe began in the: cons
fiftory court of Exeter. It was a caufe of reftitution' of
tonjugal rights brought by the woman; The libel was
admitted ; and then there was an appeal tp the court of
Arches. The judge pronounced for the appeal, and was
proceeding upon the merits of the caufe; but upon the
fourth of November, 1727, he was ferved with a pro-
hibition: The ground for obtaining the prohibition was
that Sarab Furfman pretending to %c the lawful wife o
the faid Furfrian had indi€ed him for bigamy in mar-
rying another wife, and failed in proof of her own mar:
riage ; whereupon the faid Fuwrfiman was acquitted, and
therefore it was the faid egclefiaftical court fhould not
proceed. . ' - :

Now if a prior judgment in a matter in which a court
can have only an incidental partial jurifdiction is a fufy
ficient_caufe for ftopping all fubfequent proceedings in
the fame cafe, even in the court which Y\as the entire
ordinary jurifdiction over the queftion, on account of
the ill confequence that would enfue from the interfe-
rence of the authority of the two courts, furely by parity
of  reafoning, in a cafe where it appears that the court,
which the law and conftitution have entrufted with the
entire jurifdiCtion over the matter in queftion, has al-
ready taken cognizance of it and pronounced its fen-
tence, the coust of incidental jurifdiétion will give credit
to fuch fentence, and conform its own fentence to it.
Surely this court will not, by bill of indi@&ment fet the
fentence of the ecclefiaftical court entirely at nought,
and brand an open and folemn marriage, confummated
by'a cohabitation and reputation of years with the name
of a felony. A court of juftice will not hazard fuch

Coe confufion
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confufion and -fcandal -upon amy fuggefion or apprehen.:
fionr of error jn-the former. fentence, or fraud in obtain-
ing it, but will feave it to be.examined by the ecclefrafs-.
tical court, which only bad juri{diQion to examine. - In
fupport *of <his he quoted Sanchex de Matrimonio. lib. 7. .
difp. 100. ca. 1. i I
- - Mr. dttorney General {TnurLow) now lord THurLOW,
for.the crown. The point is new, and no priaciple has
been flated to fupport it. The prifoner being arraigned
and indicted for felony, has pleaded not guilty, and iffpe
is joined, In this ftate of the bufinefs, the moves that .
no evidence fhall be given or ftated to prove that guile
wpon her which fthe hath denied and put ir iffue.  Fomes
. Bow is the only cafe cited to fupport the motion, but:
it bears no relation or proportion to the prefent cafe. In:
the trial of an eje@ment, the defendant admitting the
plaintiffs title to be otherwife clear, avoided it by a fen-
tence againft the pretended matrimony of his mother
with Sir Robert Carr; after which both parties married
with other perfons; a fentence unimpeached in form or
fubftance againft his own mother, from whom he was
to derive title .to his ftate; decifive, confequently, as a
fine with non-claim or any other perfe& bar; and fub-
mitted to accordingly, for the plaintiff was called and did’
not appear:  Carth. 225. .
- Here, if the fentence fhould ever come proEeﬂy under
examination, it will appear to differ in all thofe re--
- fpedds.

If this fentence be, as argued, a definitive and pre-.
clufive .objetion to all inquiry, it ought to have -been
pleaded in bar ; or it may be relied on in evidence of not
guilty : but it can not ftop the trial. : -

This being unprecedented, goes a great way to conw
clude againft it. To fay that fuch a rule would be in-
confiftent with the plea, and repugnant to the record as it
now ftands, feems decifive. After putting herfelf for
trial upon God and her peers, fhe befeeches you not to
hear her tried. o

Upon the general ground of the .debate he obferved,
that every {pecies and colour of the guilt was admitted ;
fo that the court would take the crime to be proved, with

: . every
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every bafe and hatefyl aggravation it might admit; the
firft- marriage- folemnly celebrated, etly confyum-
mated ; the fecond wickedly brought about, by pra&ifing
a. concerted fraud upon a court of juftice to obtain a col-
lufive fentence againft the firft, a circumftance of great
aggravation. When Fgrr and Chadwick defended a bur-
glarious: breakinig and entering, under a pretence of an
execution, ~upon a judgement fraudulently obtained
againft the cafual ejetor, it was thought to aggravate
their crime, and they fuffered accordingly. Old-Bailey
Jelfionsy April, 1665. Kelynge, 43. 1 Siderf. 254. S. C.
Ragm. 276.  Foff, 77." : B

- The fentence being collufive is a nullity : if fair, it
could not be admitted againft the king who was no party
to the fuit. If admitted, it could not conclude in this
fort of fuit, which puts both marriages in iffue. .The
objections arife from the general nature of the fentence
propounded, which is neyer final; from the parties who
could not by their a& bind any but themfelves, or
thofe who are reprefented by them, or at moft, thofe:
who might haye intervened in the fuit; from the nature -
of the prefent indi@ment, which puts the marriage di-
retly in iflue, from the circumftances peculiar to this
fentence, which prove it to be collufive. -

- Without adverting much to -thofe particulars, the
counfel for the prifoner affeed to lay down an univer-
fal propofition; that all fentenges of peculiar jurifdics
tions are not only admiffible but conclufive evidence, and
veferred to many cafes not applicable. ’

Burvows v. Famineau is nothing to this purpofe. The
plaintiff infifted upon recovering, becaufe if the accep-
tance (made in Leghorn ), had been made here, it would
have bound ; but according to the law of that place where
it was made, the acceptance did not conftitute a contra&.
The plaintiff might, if he had been advifed otherwife,
haye defended that fuit ; he acquiefced in the decifion.
2 Stra. 733. Agte . : .

Courts of admiralty fit between nation and nation, .
They proeced in resiz, gut they bind the property not only
againft the apparent poffeffor, but all the world, or clfe
the yery exiftence of the court would be fubverted.

‘Therefore






- 448 |
of the ecclefiaftical court had been interpofed betweeti
public juftice and the crime of forgery ; but in that cafs
the fupport of the will was not in queftion. It was pros
duced in common forts, which is ot binding even inthe
fpiritual court. 1 Roll. Rep. 21. -

I that cafe of Kincent the queftiont was not whether the
fentence fhould have credit in refpect to the underftands
ing which the fpiritual judges have in the rules and courfe
of their own law, but whether a probate granted of
courfe, on the eath of the very party charged with the
Jorgery, .fhall be a full and conclufive bar to the profecu-
tion. This is too monftrous to be lefg upon the authority
of.a fhort and fingle cafe, ‘without cendefcending to ex-
plain what confiftency it holds with public juftice, what
rélpedt to common fenfe, will allow the erime of forgery
or perjury to be defended by the allegation of that very
fraud which the indi€tment meant to publifh ; not ftating
any trial or judgment upon it, but merely that it had
been pralliced. If -the pretended executor had repelled

- the obje&tion of forgety, even in that court, it would
have bome fome countenance at leaft, but the fraud
paffcd without examination where in the nature of the
proceedings none could be had. ’ -

The King v. Rhodes proves nothing, for it was merely
a queftion of direction, whether the court would pros
ceed to try the forgery of ant inftrument, while the pro-
perty. to be affected by it remained fub judice. 1 Stra. 703
Adute .. - -

This is 2 matter of great confequence to public jufticey
at the fame time it is the fort of cafe which muft happen
frequently. - The fraud was frequently pratifed im the
late war upon failorsy and if this rule had exifted, could -
sever have been punithed. ' He then quoted Stiriing's
cafe in contradi@ion to thofe cited 3 and concluded his
.argument on thofe criminal eafes by obferving hLe could
not bring himfelf to imagine it would be emertained: a5
a ferious opinion, that the mere perpetration of a crime
may be pleaded in bar to a profecution for 1. This is_
certainly- not for the intereft of juftice, nor for the ho-
pour of the fpiritual court, becaufe it would.take away
- e . fromh

\
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from that jurifdition one guard againft falthood and
fraud of which every other is poffefled. - :

_ Whatever may be faid in the inftance of forgery, per-
jury, and other frauds upon the fpiritual court, where
the criminal court may feem to impeach their fentences,
without affuming any jurifdi&ion in the matter of themj
in this cafe it is impoffible to alledge, that the criminal
court is not fully competent to decide upon the whole
matter of the indi®ment, particularly on both the mar-
riages there ftated as conftituting the crime.

- It had been laid down, that this crime was formerly
punithed by the canon law, and in the ecclefiaftical
court; and that. transferring the punifhment of it from
the ecclefiaftical to the temporal jurifdi@ion fhould not
prejudice any defences which the party might have fet
ap in the firft court. In order to make that obfervation
bear, fome proof thould have been added, that this fen-
tence would have barred fuch a fuit however promoted,
exceptione rei, judicate. Then fuppofing this jurifdi®ion
no better than concurrent, this court might have been
barred, pari ratione. But it is already eftablithed from
ecclefiaftical authorities that no fuch exception would lie
in that law, and the fame thing is no lefs gue in our
law where the court can by any means take conufance of
the right of marriage. As in Dower, Robins v. Crutchley,
2 Wilf. 118, 127. ‘

Nay the very ftatute on which the indiCtment is
framed proves the fame thing. It excepts the cafes
where the former marriage is diffolved, or declared void
by fentence, or was contraéted under the age of confent;
all which, otherwife, would have been liable under an
indiGtment for felony. Stat. 1 Jac. 1. ca. 1v. Irifp
Stat. 10 Car. 1. ca. 21. 2 Stat. at large, 82. fe. 1. )

He then anfwered feveral of the other cafes cited ap
part of the defendant, and obferved upon them that
more perverfe inferences were never extorted from any
cafes than from thefe. A court of Oyer and Terminer is to
. determine without hearing, for this fpecial reafon, that

it will be final. A court of diret, complete, and ex-
clufive jurifdiQion, is to be bound and governed by om!:_
Ju o
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- of no jurifdiGtion, either dire@ or indire&t, on the
matter. A court which decides once for ever, is to -
be bound by one which never decides. The fentence
remains open, for further examination ; let it therefore
be adopted without examinatiog, in order that it may
never be examined. : :

He confidered all he had faid unnecefary, for there was
no fentence to combat with ; what was called a fentence
was admitted to be, and fo the court muft take it, cols
lufive and fraudulent in every view ; and the defendant’s
counfel have contended that fuch a collufive fentence
fhall bind the court. To prove fuch fentence a nullity
as to thofe who were not parties to it, he cited 44 Edw. 3,
45. 5. 3 Co. 78. Dier. 339, applicable to the ecclefi-
aftical court. Gawen'v. Rocke, 1 Vefey, 157, Ghfs. 14.
Quep. 12, Lloyd v. Maddox. Moory 917.

He then examined the arguments on this point ufed
on the other fide, and concluded with faying: The mo-
tion is not admiffible. It is inconfiftent with all order and
method of trial to debate imaginary topics of defence
before hearing the charge, and for the court to refolve
‘abftralt queftions upon hypothetical grounds.

The Solicitor General argued on the fame fide, and to

- _“fhew that fuch fentence was no bar to an indi¢tment, he
cited, :

"~ The KinG v. RicaarpsoN and CaRr, O/d-Bailey Sep-
gember f[effions, 1765. The defendants were indicted for
having forged a receipt for the payment of money with
intent to defraud 4. B. a feaman, intitled to wages.
Upon the trial it appeared that the receipt was given
in the name of Fame Steward, who was the fuppofed ex~
ecutrix of the will of 4. B. which had been proved by
the defendant Carr upon the oath of the other defendant
Richardfon. Baron PEkRoT, who tried the prifoner, was of
opinion that the prifoners ought to be acquitted of the
charge of forging a receipt for the money; but being
fatisfied from the evidence that Richardfon had forged
the will, notwithftanding it appeared in the trial before
him that a probate had been granted to that will, he re-
‘manded Richardfon to gaol to take his trial for the forgery
of the will.  Richardfon was accordingly tried in Ocfober

Selfionsy
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[effions, 1765, for forging the will of Fobn Steward, a
mariner. The officer of the prerogative coart proved
upon that trial, that the will was brought to his office

by Richardfon, and a probate of that will granted, and

upon that proof he was convi&ed and executed.

This and the cafe of Sterling refute that of the King
v. Vincent. The only authority to fupport the argu-
ment that the fentence of an ecclefiaftical court is a bar
to an indi€tment. Ante .

Mr. Dunning, to the fame point, faid it would be im-
pertinent to be labourinig to prove that when a fubje&
is examined into, in the courfe of a criminal inquiry,
under the form of an inditment or of an information,
what has pafled or may pafs in the courfe of a civil in-
quiry on the fame fubjeét and the fame queftion is not
regarded, but is not admitted. In the inftance that was
put and in many others it is perfetly notorious, and
therefore neither requires argument nor proof that the
prallice is certainly fo. Let a man be acquitted in a
court of criminal jurifdition it dees not preclude a
party, complaining of an injury arifing from that adt,
which in a criminal court has been prefented asa crime
from fecking redrefs for the civil injury; and wice ver/a,
the fate of fuch an alion can not be inquired into, much

lefs can it preclude the proceedings in a fubfequent cri-

minal inquiry taking its rife from the fame a&. It has
been inquired into in a court of one defcription, it is
now inquiring into in a court of another defcription.
One reafon, and there are many others, why courts
of criminal jurifdiCtion do not admit any account.of what
has paffed upon the agitation of the queftion in a court
of civil jurifdiGtion, may be the liability to fraud and col-
lufion ; for it is obvious that if this would do, if the fen-
tence of a court of fuch jurifdiction, whether ecclefiai~
tical or temporal, will conclude a criminal inquiry, the
receipt is of ample ufe, and all men may, if they pleafe,
cover thémfelves againft the penal confequences of their
crimes by inftituting a friendly fuit. Some {uch we have
known to be fo condu&ed as to efcape the attention of
the judges, who have not found out until after the caufe
. 3 M2 Lax

.
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has been decided that the caufe has been collufive. Cafes
of this fort are fo open to fraud and collufion, that for.
-this reafon if there were no other, the courts' of crimi-
nal jurifdi®tion will always reject fuch evidence. He
denied the King v. Vincent to be law ;- the fuppofition
that it was fo, if it ever exifted, was removed by the dif-
ferent opinions held, upon the fame point, by the judges
who have fucceeded in the fame court, and to whofe
knowledge or ability no man could obje&t. The King
V. Bterling, he was aware might be attempted to be dif-
tinguifhed, by faying that the queftion did dot occur, the
objetion was not taken in this or the other cafe, but
knowing before whom thofe crimirals were tried, no
fuch obje&tion could have efcaped the judges, if it had
been founded in law, although no counfel objeéted to
it, or although the criminals perhaps had not the afift-
ance of counfel ; therefore that cafe may be confidered
fairly difmiffed, and the fubfequent cafes carrying an au-
thority againft the defendant more than overturn it.
But the King v. Vincent has no refemblance to the fentence
now offered ; it was an official inftrument neceflary to
give fanétion to a legal trial. Letters of adminiftration
or a probate may be admiffible, but it does not follow
that a fentence like this is admiffible in this court: if it
be, it muft be equally admiffible on all fides. It is ar-
gued that this court fhould receive it, fhould act upon
it, fhould conclude upon it. Why? Becaufe it is a
fentence refcinding the marriage, declaring that there
was no marriage, that is the import of this fentence;
and therefore it operates in the defendant’s favour, and
therefore it happens that her counfel produced it. Let
the cafe be inverted 5 let it be fuppofed that when this
lad¥l inftituted that fuit, the party who was the objeét of
it, had fupported that defence, as he was very well able
to have done, and that in confequence the caufe had
ended in a declaration or a fentence that there was a
marriage, in that cafe would it have been evidence on
the part of the profecutor? Would it have been attend-
ed with thofe confequences which are claiming for it
now on the part of the perfon profecuted ? Would the -

Houfe of Lords have endured that the profecutor wl(:uld
ave
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have come hete, to fupport this indictment by no other
evidence than the prodution of a fentence in a fuit like
this in the fpiritual court, by which that court had de-
termined Mr. Henfey and the lady he had married were
hufband and wife ? Every mind muft revolt at the hard-
thip and injuftice of fuch anidea! And yet is there
any thing more true than that a record cannot be evi-
dence of one fide, which if not, if it had imported the
reverfe, have been evidence and with equal force with
the other? It was one of the fundamental rules to de-
termine what evidence of this nature is or is not admife
fible, that if it could not have been admitted on behalf
of the party objecting to it, fuppofing its import had
been favourable to him, fo neither fhall it be admitted
on behalf of the perfon propofing it. In order to fup-
port this indictment, fomething more than fuch a fen-
tence will be required from the profecutor; and it is
clear that the legiflature in making this new provifion
meant that the fat fhould be inquired into, as all other .
fals are inquired into; that the relation fhould be proved
by thofe who were witnefles to it, by thofe who can
prove the confeflion of the parties to it, or by thofe who
can give fuch other evidence as courts of criminal jurif-
diftion are authorifed to a& upon. Can any thing
then be more obvioufly unfuitable to juftice than that
the inquiry fhould be precluded by a record in favour
of one of the parties, which might have been as favour-
able to the other party, and which if it had been would
not have been regarded. He then anfwered the fe-
veral other points previoufly agitated in the cafe.

Do&or Harris {poke, and ably on the fame fide.

Mr. Wallis replied to all the objections, and was fol-
lowed by Do&or Calvert.

It was then ordered by the court that the following
queftions be pur to the judges, viz.

Firfl, Whether a fentence of the fpiritual court againft
a marriage in a fuit of ja&itation of marriage is conclu-
five evidence fo as to ftop the counfel for the crown from
proving the fame marriage in an indi@ment for poly-

gamy ?
Second,
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Second, Whether admitting fuch fentence to be cori
tlufive upon fuch indi&ment, the counfel for the crowri
may be admitted to avoid the effe&t of fuch fentence, by
{Jroving the fame to have been obtained by fraud or col-

ufion.

The Cuier Justices of the Common PrEas delivered
the unanimous opinion of the judges with their reafons,
and fome obfervations on what paffed in argument.

What has been faid at the bar is certainly true, as 2
general principle, that a tranfaion between two_parties
in judicial proceedings, ought not to be binding upon a
third ; for it would be unjuft to bind any perfon who
could not be admitted to make a defence, or to examine
witnefles, or to appeal to a judgment he might think
erroneous, and therefore the depofition of witnefles in
another caufe, in proof of a fa&t, the verdi®t of a jury
finding the fa&t, and the judgment of the court upon
the fa&t found, although evidence againft the parties,
and all claiming under them, are not in general to be
ufed to the prejudice of ftrangers. There are fome ex-
ceptions to this general rule.

From the variety of cafes relative to judgments beirig
given in evidence in civil fuits, thefe two deduions
feem to follow, as generally true : Fir/#, that the judg-
ment of a court of concurrent jurifdiction directly upon
the point, is, as a plea, a bar, or as evidence conclufive -
between the fame parties, upon the fame matter diretly
in queftion in another court. Secondly, that the judg-
ment of a court of exclufive jurifdi®tion direétly upon
the point, is, in the like manner, conclufive upon the
fame matter, between the fame parties, coming inci-
dentally in queftion in another court. But neither’ the
judgment of a cencurrent or exclufive jurifdi¢tion is
evidence of any matter which came collaterally in quef«
tion, though within their jurifdiction; nor of any mat-
ter ‘incidentally cognizable; nor of any matter to be
inferred by argument by the judgment. :

Ubpon the fubject of marriage, the fpiritual court has
the fole and excfuﬁvg cognizance of queftioning and de-
ciding, direétly, the queftion of mrarriage; and of en-
forcing fpecifically the rights and obligations refpeéting

: perfons
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perfons depending upon it ; but the temporal courts have
the fole cognizance of examining and deciding upon all
temporal rights of property; and fo far as fuch rights
are concerned, they have the inherent power of deciding
incidentally, either vpon the fa&, or the legality of

- marriage, where they lie in the way to the decifion of
the proper obje&s of their jurifdiéion: they do not
want or require the aid of the fpiritual courts, nor has °
the law provided any legal means of fending to them
for their opinion, except where, in the cafe of mar-
riage, an iflue is joined upon the record in certain real
writs, upon the legality of a marriage, or its immediate
confequence, ¢ general baftardy;” or in like manner in
fome other particular inftances, lying peculiarly in the
knowledge of their courts, as profeflion, deprivation, and
fome others: in thefe cafes, upon the iflue fo formed,
the mode of trying the queftion is by reference to the
ordinary; and his certificate when returned, received,
and entered upon the record, in the temporal courts, is
a perpetnal and conclufive evidence againft all the world
upon that point, which exceptionable extent on what-
ever reafons founded, was the occafion of the ftatute of
the 9 Hen. 6. requiring certain public proclamations to
be made for perfons interefted to come in and be parties
to the proceeding. But even in thefe cafes, if the ordi-
nary fhould return no certificate, or an infufficient one;
or if the iffue is accompanied with any fpecial circum-
ftances, as if a fpecial iflue, triable by a jury, is formed
upon the fame record 3 or if the effect of the fame iffue
is put in another form, a jury is to decide, and not the
ordinary to certify the truth; and to this purpofe fir
Wi illiam Staunferd mentions a remarkable inftance. Bi-
gamy was triable by the bithop’s certificate; but if the
prifoner, to ayoid the charge, pleads that the fecond
efpoufals were null and void, becaufe he had a former
wife living, this fpecial bigamy was not to be tried by the
bithop’s certificate. ,

So that the trial of marriage, either as to legality or
fa&t, was not abfolutely and from its nature an obje&
‘@lieni fari,

There
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. There was a time when the fpiritual courts withed
that their determinations might, in all cafes, be received
as authentic in the temporal courts, and in that folemn
affembly of the king, the peers, the bithops, and judges,
convened for the purpofe of fettling the demands of the
church, by *Edward the fecond, one of the claims was
exprefled in thefe words: < Si aliqua caufa, vel negotium,
¢ cujus cognitio [pectat ad forum ecclefaflicum, et coram ec-
¢ clefiaflico judice fuerit fententialiter terminatum, et tran-
s fierit in rem judicatam, nec per appellationem fuerit f[uf-
¢ penfum ; et poft modum, coram judice feculari fuper eadem
¢ re infer eafdem, perfonas queftio moveatur et provetur per
<« tefles wvel infirumenta, talis exceptio in foro feculari non
« admittatur.”’” The anfwer to which demand was ex-
prefled in this manner: « Quando eadem caufa diverfis
¢ rationibus coram judicibus ecclefaflicis, et fecularibus, ven-
s tilatur, dicunt quod (non obflante ecclefafiico judicio ) curia
« regis zpl(ilm trallet negotium, ut fibi expedire videtur.”’
For which lord Coke gives this reafon, ¢ For the {piri-
¢ tual judges proceedings are for the correttion of the
« f{piritual inward man, and pre falute anime, to enjoin
¢ him penance; and the judges of the common law
¢ proceed to give damages and recompence for the
¢ wrong and injury done,” and then adds, ¢ and fo
¢¢ this article was defervedly reje¢ted.” 2 Inf. 22.
And the fame demand was made, and received the
fame anfwer, in the third year of king Fames the firft.
It is to be obferved, that this demand related only to
civil fuits between the fame . parties 3 and that the fen.
tence fhould be received as a plea in bar. Bat this at-
tempt and mifcarriage did not prevent the temporal
courts from fhewing the fame refpet to their proceed-
ings as they did to thofe of other courts. And there~
fore, where in civil caufes they found the queftion of
marriage direétly determined by the ecclefiaftical courts,
they received the fentence, though not as a plea, yet as
a proof of the falt, it being an authority accredited in
a judicial proceeding by a court of competent jurifdic~
tion ; but ftill they received it upon the fame principles,
and fubje to the fame rules by which they admit the

acts of other courts.
Hence
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Hence a fentence of nullity, and a fentence of affir-
mance of marriage, have been received as conclufive
svidence on a queftion of legitimacy, arifing incidentally
upon a claim to a real eftate,

A fentence in a caufe of ja&itation has been received

upon a title in eje&ment, as evidence againft a marriage,
and in like manner in perfonal altions, immediately
founded on a fuppofed marriage.
" So a dire& fentence, in a fuit upon a promife of mar-
riage, againft the contral, has been admitted as evi-
dence againft fuch contraét, in an ation brought upon
the fame promife for dama%es, it being a dire& fentence
of a competent court, difproving the ground of the
adtion. . '
" So a fentence of nullity is equally evidence in a per-
fonal a&ion againft a defence found upon a fuppofed
coverture,

But in all thefe cafes the parties to the fuits, or at
leaft the parties againft whom the evidence was received,
were parties to the fentence, and had acquiefced under
it; or claimed under thofe who were parties, and had
acquiefced,

But although the law ftands thus with regard to civi/
Juirs, proceedings in matters of crime, and efpecially of
[felony, fall under a different confideration : Firff, becaufe
the parties are not the fame; for the king, in whom the
truft of profecuting public offences is vefted, and which
is executed by his immediate orders, or in his name by
fome profecutor, is no party to the proceedings in the
ecclefiaftical court, and cannot be admitted to defend,
examine witnefles in any manner, intervene or appeal:
Secondly, fuch doftrines would tend to give the fpiritual
courts, which are not permitted to exercife any judicial
cognizance in matters of crime, an immediate influence
in trials for offences, and to draw the decifion from the
common law, to which it folely and peculiarly belongs.

The ground of the judicial powers given to ecclefi-
aftical courts, is merely of a fpiritual confideration, pro
. correltione morum, et pro falute anime. They are therefore
addrefled to the confcience of the party. But one great
objet of temporal jurifdiction is the public peace; and

3w -+ crimes
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crimes 4gainft the public peace are wholly, and in all
their parts, of temporal cognizance alone. A felony by
¢ommon law was alfo fo. A felony by ftatute becomes
fo at the moment of its inftitution. The temporal coul
alope can expound the law, and judge of- the crime,
and its proofs; in doing fo they muft fee with their own
éyes, and try by their own rules, that is, by the com-
mon law of the land; and it is the truft and fworn duty
of their office. C

When the alts of Henry the eighth firft declated what
marriages fhould be lawful, and what inceftuous, the
temporal courts, though they had before no jurifdittion,
and the als did not by exprefs words give them any
upon the point, decided, incidentally, upon the cone
firuGtion, declared what marriages came within the Le-
vitical degrees, and prohibited the fpiritual courts from
giving or proceeding upon any other conftruétion.

Whilft an antient ftatute fubfifted, by which perfonal

punifhment was incurred on holding heretical doétrines,
the temporal courts took notice incidentally, whether
the tenet was heretical or not, for ¢ the king’s courts
¢ will examine all things ordained by ftatute.” Vide .
Slat. 2 Hen. 4. ca. 15.
"~ When the ftatute of William 3. made certain blaf-
phemous doftrines a temporal crime, the temporal courts
alone could determine whether the doétrine complained
of was blafphemous, fo as to contftitute the crime.

If a man fhould be indi€ted for taking a woman by
force and marrying her ; or for marrying a child with-
out her father’s confent; or for a rape, where the de-
fence is ¢ that the woman is his wife;” in all thefe
cafes the temporal courts are bound to try the prifoner
by the rulés and courfe of the common law, and inci-
dentally to determine what is heretical, and what is
‘blafphemous ; and whether it was a marriage within the
ftatute, a marriage without confent ; and whether, in the
laft cafe, the woman was his wife : but if they fhould
happen to find, that fentences in the refpeétive cafes, -
had been given in the fpiritual court upor the herefy, -
the blafphemous doétrines, the marriage by force, the
marriage without confent, and the marriage on the

rape;
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rape; and the court muft geceive fuch fentences.as cons
clufive evidenge, in the frft inftance, without Jooking
into the cafe, it would veft the fubitantial and effeCtive
decifion, though not the cognigance of the crimes in
the fpiritual court, and leave to the jury and the temporal
- gourts, nothing but a nominal form of. proceedizig Wpon
what would amount to a predetermined conviction. or
acquittal, which muft have the effect of a real prohibition,
fince it would be in vain to prefer an indi&ment, where
an a& of a fortign court fhall at once feal up.the lips of
the witnefles, the jury, and the court, and put an entirg
ftop to the proceedings. . - : - v
And yet it is true, that the fpiritual courts have no jue
rifdiction, dire@tly or indire@ly, in any matter .not altos
gether fpiritual ; and it is equally true, that the temporal
courts have the fole and entire cognizance of crimes,
which are wholly and altogether temparal in their nature,
. And if the rule of evidence muft be, asitis often de-
clared to be, reciprocal, and that in all cafes, in which
fentences favourable to the prifoner, are to be admitted
as conclufiye evidence for him; the fentences, if unfa-
vourable to the prifonex, are, in like manner, conclufive
evidence againft him; in what fituation muft the pri-
foners be, whofe life, or liberty, or property, or fame,
refts on the judgments of courts, which have no jurif-
di&tion over them in the predicament in which they
ftand ? and in what fituation are the judges of the com-
mon law, who muft condemn, on the word of an ec-
clefiaftical judge, without exercifing any judgment of
their own ? : ' :
The fpiritual court alone can deprive a clergyman.
Felony is a good caufe of deprivation. ¥et in lord
Hobar?’s reports it is held, that they cannot proceed to
deprive for felony, before the felony has been tried at
law; and, though after convi®ion they may a& upon
that, and make the convi€tion a ground of deprivation,
neither {ide can prove or difprove any thing againft the
verdi&t ; becaufe, as that learned judge declares, ¢ It
¢ would be to determine, though not capitally, upon a
s capital crime, and thereby fjudge of the nature of the
¢ crime, and the validity of the proofs; neither of
¢ which belong to them to do.”
3N 2 If
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- If therefore fuch a fentence, even upon a mattes with«
in their jurifdiction, and Before a felony committed,
fhould be conclufive evidence, a trial for a felony com-
mitted after, thé opinion of a judge incompetent to
the purpofe, refulting (for aught appears) from incom-
petent proofs (as fuppofe the {uppletory oath) will diret
or rule a jury, and a court of competent jurifdition,
without confrontiig any witnefles, or hearing any
proofs : for the queftion fuppofes and the truth is, that
the temporal court does not, and cannot examine, whes
- ther the fentence is a juft conclufion from the cafe,
cither in law or fa@; and the difficulty will not be re<
" moved by prefuming that every court determines rightly,
becaufe it’ muft be prefumed to, that the parties did
right in bringing the full and true cafe before the court
and if they "did, ftill the court will have determined
. rightly by the ecclefiaftical laws and rules, and not by
thofe laws_and rules by which criminals are to ftand or
fall in this country. - - '
- If the reafon for receiving fuch fentence is, becaufe
it is the judgment of a court competent to the inquiry
then before them ; from “the fame reafon, the determina
ation of two juftices of the peace upon the fa& or vali-
dity of a marriage, in adjudging a‘place of fettlement,
may hereafter be offered as evidence, and give the law
to the higheft court of criminal jurifdiction. ‘
But if a dire& fentence upon the identical queftion, in »
a matrimonial caufe, fhould be admitted as evidence,
{though fuch ‘féntence againft the marriage has not the
force of a final decifion, that there was none) yet a
caufe of jatitation'is of a different nature ; it is ranked as
a caufe of defamation only, and not as a matrimonial caufé,
unlefs where the defendant pleads a marriage 3 and whe-
ther it continues’ a matrimonial caufe throughout, as
fome fay, or ceafes to be fo on failure of proving a mar-
riage, as others have faid, ftill the fentence has only a
negative- and qualificd effe@t, viz. ¢ that the party has
¢ failed in his proof, and that the libellant is free from all
“ matrimonial contraQ, as far as yet appéars;” leaving
it open to new proofs of the fame marriage in the fame
L . e S . . . caure’
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purchafer, whofe conveyance would be affefted as it
ftands ; and, even after a convition by verdi& he may
traverfe the time *.' ‘

In the proceedings of the ecclefiaftical court the fame
rule holds. In Dyér there is an inftance of a fecond
adminiftration, fraudulently obtained, to defeat an ex-
ecution at law againft the firft; and the fak being ad-
mitred by demurrer, the court pronounced againft the
fraudulent adminiftration. In another inftance an ad-
miniftration had bgen fraudulently revoked ; and the fal
being denied, iffue was joined upon it, and the collufion’
being found by a jury, the court gave judgment againft
It.

- Inthe more modern cafes, the queftion feems to have
been, whether the parties fhould be permitted to prove
collufion; and not feeming to daubt but that ftrangers
might. '
o that collufion, being a matter extrinfic of the caufe,
may be imputed by a ftranger, and tried by a jury and
_determined by the courts of temporal juri{diétion.

And if fraud will vitiate the judicial aéts of the tem..
yporal courts, there feems as much reafon to prevent the
mifchiefs arifing from collufion in the ecclefiaftical courts,
which from the proceedings, are at leaft az much ex-
pofed, and which we find have been, in fa&, as much
expofed to be praétifed upon for finifter purpofes, as the
courts in Weminfler-ball. '

We are therefore unanimoutfly of opinion—

Firfl, That a fentence in a fpiritual court againft a
. marriage in a fuit of jatitation of marriage is not con-
clufive evidence, fo as to ftop the counfel for the crown

* So an acceffary indicted, after the convition of the
principal, for the felony of receiving ftolen goods, may
controvert the guilt of the principal natwithftanding the
-record of his conviétion ; and if it appear that the goods
.were taken under ciraimftances that do not amount to
Jarceny, the acceffary fhall be acquitted +.  Smith's cafe,
Leach. Cr. Law. 2 edit. 237. 3 edit. 323.

+ M¢Dagiel’s cafe, Foff. Cr. L. 1a%. 365. Poft 463.
from
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from proving the marriage in an indi&ment for' poly~
gamy. But, '

Secondly, Admitting fuch fentence to be conclufive
upon fuch indiétment, the counfel for the trown may-
be admitted to avoid the effe& of fuch fentence, by
proving the fame to have been obtained by fraud or col-
lufion. 11 82 T7. 201. 205 to 237. 261, 262.

In STEDMAN v. GoocH. Niff Prius, Eafler, 33 Geo. 3.
Erfkine, for the plaintiff, in fupport of the iflue'on the
fecond plea, which was coverture, ftated that the evie
dence he had to that effe@ was firft a fenténee of the:
ecclefiaftical court, by which the defendant and her huf«
band were feparated ; fecondly, feparate maintenance. To
prove the feparation, he produced and proved the fentence
of the fpiritual court, by which a divorce a menfa et
thoro was pronounced between the parties.

Mingay objefted that the prodution of the fentence
alone was not fufficient evidence, that the libel and all
the proceedings in that court fhould likewife have been
produced in court.

. Lord Kenvyon, C. J. feemed difpofed to be of opinion
that the fentence alone was fufficient § but he referved
the point, and in the enfuing term the queftion was agi~
tated, and the other judge feemed to concur with the
chief juftice—but no judgment has been given. Efpin.
Rep. 6. 8.

NoTe.—In the Dutchefs of Kingflor's cafey all the pro-
ceedings were read before the lords.

¥ule the Fourth.

A record of conviction of treafon, felony, or any other
crime infamous in its nature, is a conclufive exception
and bar to the competency of the perfon fo conviéted
when offered as a witnefs. 2 Hawk. P. C. ca. 46. Vide
¢a. 18. ante 206. On the competency of perfons at-

tainted ; and ca. 19. ante 313, on their reftoration to
competency.

Rule the Bith.

If the principal and acceffary are joined in one indi&- :
ment and tried together, the acceflary may enter into

the
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the full defenice of the principaly avail himfelf of every
matter of faét and every point of law tending to his ac-
quittalk  Foft. Cr. La. 365. Vide 2 & 3 Edw. 6.
ca. 24. Ante 462,

For the acceflary is in this cafe to be confidered as
iceps in lite, and this fort of defence neceflarily and
dire&ly tendeth to his own acquittal. '

fule the Hirth.

The conviction of the principal is evidence againft
the acceflary fufficient to put him upon his defence ; but
it is not conclufive evidence againft him. :

This rule is founded on the opinion of Fgffer, who fays,
when the acceffary is brought to his trial after the con-
vi€tion of the principal, it is not neceflary to enter into
a detail of the evidence, on which the convition was
founded. Nor doth the indi€tment aver, that the princi«
pal wasin fa&t guilty, It is fufficient if it reciteth with
proper certainty the record of the convition. This is
evidence againft the acceffary fufficient to put him upon
his defence. For it is founded; on a legal prefumption,
that every thing in the former proceeding was rightly
and properly tranfaCted. Buta prefumption of this kind
muft give way to faét manifeftly and clearly proved. As
againft the acceflary, the conviction of the principal will
not be conclufive; it is as to him re inter alos aéia.

' Fofier’s Cr. Law. 365.

fule the Seventh.

And therefore if it fhall come out in evidence, upon
the trial of the acceffary, as it fometimes hath and fre-
quently may, that the offerice of which the principal
was convicted did not amount to felony in him, or not
to that fpecies of felony with which he was charged,
the acceflary fhall avail himfelf of this and oufht to be
acquitted. Fof. Cr. Law, 365. o Co.118. Lord San-
char’s cafe. R

‘ As in the KiNG v. M‘DANIEL, and others, Old-Bailey fef-
Jionsy December, 175¢. Certain youths who were convi&ecf!
N o
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of robbery being totally ignorant of the confpiracy, mens
tioned in the report of that cafe, took no advantage of ity
and were convicted upon full legal evidence. -But when
the whole {cene of villainy came to be difclofed upon the
trial of thofe mif¢reants, they were difcharged from that
indi¢tment upon this fingle obje&ion—<that the cffence
‘of the principals did not, in the eye of the law, amount
to robbery. Fyf. Cr. Law 363. . '

FosTER then puts this cafe in illuftration. 4. is ine
di&ed for ftealing a quantity of live fifh, the property of
B. A pleadeth guilty upon his arraignment, is immedi«
ately burnt in the hand and difcharged. At the next fefs
fions C. is indited as an acceflary to 4. in this felony
after the faQ, as the receiver, kdowingly. 4. is pro-
duced as a witnefs againft him, and in the courfe of
his evidence proveth, that the.fith were taken in a
river, of which B. had the fole and feveral fifhery; or in
a large pond uFon the wafte of B. Might not.C. had
he been fo advifed have infifted that the fith being at
their natural liberty, B. had no fixed property in them,
and confequently that the taking of them in that fate,
could amount to no more than a bare trefpafs. Une
doubtedly he might. Fof. Cr. Law, 336.

This rale is further illuftrated in the Kine v. SmrTH,
Old-Bailey, December feffions, 1783. The prifoner was
indi&ed on the ftatutes 3 Will. & Mary, ca. 9. fec. 4. and.
§ Anne, ca. 8. fec. §. Irifb, as an acceffary after the fact
in receiving a quantity of flour, the property of Fobn Pea«
cocke, knowing to be ftolen. )

It appeared that two perfons of the names of Gilberta
Jfon and Warebam, who were fervants to the profecutor
at the time that the felony was committed, had made a
full and free confeffion of the fa& of taking the flour
from their mafter, and that #arebam had been convicted

s a principal felon on‘the evidence of Gilbertfon, who
}lad been admitted an evidence for the crown.

The record of Wareham’s evidence was produced, but
on the authority of M¢Daniel’s cafe above cited, the
court permitted the prifoner’s counfel to controvert the
propriety of that conviétion by viva wce evidence ; and
it in fa€t appeared that the profecutor had intrufted
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Warehan with the flour in fuch a way as to make the
converfation of it a breach of treff only, and not afelony.
The , prifoner was accordingly acquitted. Lzack’s Cr.
Cafes, 3 edit. 324. - ‘

In February feffions, 17844 at the Old-Bailey, Philip
Proffor was indited as an acceflary before the fa& in
procuring one Rothewell to counterfeit a halfpenny. The
record of RothewelPs convition was produced, and it
was admitted by GouLp, J. upon the authority of Fofer,
that the record of the convittion of the principal was
not conclufive evidence of the felony againft the accefe
fary, and that he has a right to controvert the propriety
of fuch convi&ion, for a record is only conclufive evi-
dence againft thofe who are parties to it. Leach. Cr. Ca.
3ed. 324. Vide the dutchefs of King flor’s cafe. Ante 454.

Rule the Eighth.

So the principal or acceflary can avail himfelf in point
of fait as well as in point of law, by thewing againft
the evidence of the record by the teftimony of witnefles
that the principal was totally innocent.

Fofter confiders that this rule fhould be received with.
great caution ; becaufe fad#s for the moft part depend
upon the credit of witnefles, and when the ftrength and
hinge of a caufe happeneth to be difclofed, as it may be.
by one trial, witnefles for bad purpofes may be cafily
procured. Fof. 366.

He then ftates, which is in favour of the rule, a refo-
lution of the judges in lord Sanchar’s cafe, Trinity,
10 Jac. 1. The principal is outlawed, and thereupon
the acceflary is tried, convited, and executed. The
principal afterwards cometh in, reverfeth the outlawry,
and pleadeth over to the felony, and upon his trial (of
courfe. upon evidence of f4@s controverting the record)
is acquitted. This, faith Coke, reverfeth the attainder of
the acceflary. 9 Co. 119. "Fof. 367. _

It hath been premifed, that in order to convict the
cceflary it is not neceffary to enter into the detail of
the evidence upon which the principal was convifted :
hut fill, if it fhall marifeftly appear in the courfe of the
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scceflary’s ‘trial that in poin: of faf? the principal was
innocent, common juftice fiemeth to require that the
acceflary fhould be acquitted Foff. 367.

4. is convited upon cirmmftantial evidence, ftrong
as that fort of ®vidence ca be, of the murder of B.
C. is afterwards indi¢ted asacceflary to this murder, and
it cometh out upon the trid, by inconteftible evidence,
that B. is fill living. Is G. to be corivied or ac-
quitted ? The cafe is too plin to admit of a doubt. 2.

Note.—Lord. HALE meations a cafe of this kind;
and not many years ago, a man was arraigned at
the commiffion of Oyer amd Terminer, Dublin, for the
murder of his wife, who to the aftonifhment of the
court, and infinite fatisfaQion of the prifoner at the
l}la{ré from whom fhe had eloped, made her appearance.
Or fuppofe B. to have been in fa& murdered, and
that it fhould come out in evidence, to the fatisfaition of
the court and jury, that the witnefles againft 4. ‘were
miftaken in his perfon. A cafe of this kind I have
known, that 4. was not, nor could poffibly haye been,
at the murder. Fof. 367. '

Mere alibi evidence, it muft be admitted, lieth under
a great and general prejudice; and ought to be heard
with uncommon caution. But if it appeareth to be
founded in truth, it is the beft negative evidence that
can be offered ; it is really pofitive evidence, which in
the nature of things neceffarily implicth a negative.
And in many cafes it is the only evidence an inno-
cent man can offer. 'What, in the cafe I haye put,
are a court and jury to do? If they are fatisfied upon the
evidence that 4. was innocent, natural juftice and com-
mon fenfe will fuggeft what is to be done in the cafe of
C. Fgf. 368. '

If thefe cafes prove that in any cafe whatfoever thé
legal prefumption againft the acceflary, founded on the
conviction of the principal, may be repelled by contrary
evidence, they prove as much as can be expe&ted from
them. The RULE 1s RIGHT, the difficulty will lie in
the application of it to particular cafes. How far it is
to be carried to cafes probably not equally ftrong, muf_tli
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all circumftances duly weighed and confidered, be left to
the prudence, circumfpeétim, and abilities of the learned

udges before whom the fevara] gafes may happen to come
in judgment. Jbid, i ' o ‘

_ #ule th Pinth.

On an indi®ment for pejury, the pofes of a former
iffue is good evidence that tiere was a trial.

As in PiLToN v. WALIER, Surrey Afizes, § Geo. 3.
by PraTT, C. J. who ruled that the bare producing the
poffea is no evidence of the verdi&t, without thewing
a copy of the final judgment ; becaufe it may happen
the judgment was arrefted, or a new trial granted. But it
is good evidence, that a trial was had between the fame

arties, fo as to introduce an account of what a witnefs
wore at that trial, who is fince dead. 1 Stra. 162.

And in the KiNG v. IsLEs, Nif Prius, London, Mich,
14 Geo. 2. before lord Raymonp, C. J. On anindiét-
ment for perjury in what the defendant fworc on a
trial as a witnefs, th¢ poffes was ruled to be good evi-
dence to thew there wag a trial {o'as to introduce the
evidence given, on which the perjury was affigned.
Barnard. K. B. 243. So, ' '

'In the KiNG v. MiMwms, Nifi Pri. Weftminfler, 32 Geo. 3.
the fame point was ruled. Efpin,” N. P. 750,

#iule the Tenth,

An office copy of an anfwer to a bill in equity may bg
given in evidence in a civil fuit; but not on an indi&-
ment for perjury; though perhaps fuch copy would be
fufficient for the grand jury to find the bill: but on the
_ trial the original muft be produced and pofitive proof
made that the defendant was {worn by a witnefs ac-
quainted with him. Bu//. N. P. 239. -

And no return of commiffioners of a mafter in chancery,
or of the party’s fwearing, will be fufficient, without fome
proof of the party’s identity. Jbid. B :

So in the KING v. ————. Mich. 2 Fac. 2. at bar. An
* information was exhibited againft the defendant for per-,

jurys
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jurys fetting forth, that a bill in chancery was exhibited
iy one A. B. and the proceedings thereon.

The perjury was afigned in a depofition made by the
defendant, thirticth of July, 1683, and taken in that
caufe, hefore commiffioners in the country.

This caufe was tried at bar, and the queftion was,
whether the return of the commiffioners, that the de-
fendant made oath before them, fhall be fufficient evi-
dence to convi& him of perjury, without their being
prefent in court to prove him the very fame perfon.

- Pemberton, ferjeant, for the defendant, infifted that
the commiffioners muft be in court or fome other per-
fon to prove that he was the perfon who made the oath
before. He argued that, the commiflioners fign the de-
pofitions, and they ought to produce them fo figned to
the court and prove its for depofitions are often fup-
prefled by the court.

If a true copy of an gffidavit made before the chief
juftice of this court be produced at a trial, it is not
fufficient to convit a man of perjury. This is not
like the cafe of perjury affigned in an anfwer in chancery
taken in the country, for that is under the party’s hand ;
but here nothing is under the defendant’s hand; and
therefore the commiffioners ought to be in the court, to
. prove him to be the man. '

The courT were equally divided : the Caier JusTice
-and W1GTHAM, ]J. were of opinion, that it was not evis
dence to convi&t the defendant of perjury; it might
have been otherwife upon the return of a mafter of -
chancery, for he is upon his oath, and is therefore pre-
fumed to make a good return; but commiffioners are.
not upon oath, they pen the depofitions according to
the beft of their fkill, and a man may call himfelf by
another name before them without any offence.

" The commiffioners can not be miftaken in the oath,
though they may not know the perfon; for this court
may be fo miftaken in thofe who make afidavits here,
but not in the oath; if the commiffioner, or the clerk to
the commiffioner had been here, they would have been
good evidence. :

* If an affidavit be made before a juftice of the peace, of
a robbery, asenjoined by the ftatute ; if you will conviﬁt .
ST ‘ - . the
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the petfon of perjury, you muft prove the {weating of
the affidavit, 3 Mod. 117. '

fiule the Eleventh.

But proof, that a perfon calling himfelf Jobn Doe was
fworn, and that he gned the anfwer in equity, or the
affidavit on which the perjury is affigned ; and proof by
" another witnefs of the hand writing, is fufficient to in~
title the crown to read, as evidence, the anfwer or affi--
dayit. Bull. N. P.239. '

Rule the Fmelfth,

So an anfwer being brought put of the proper office,
and the jurat under the mafters hand, and proof of it
being figned by the defendant, by proof of his hand
writing, is fufficient to prove it {worn by him, even on
an indi@ment of perjury. Bull. N.'P. 239. '

This rule is illuftrated in a note to the King, v. -
Nounez, 9 Geo. 2. where it is faid, N. B. In Scaccaria.
The defendant figns bis anfwer, for the proof here to
read it, was only the hand writing of the baron and of
the defendant. 2 Stra. 1043. Theory of Evid. 102..

And in the KiNG, v. JouN Morris, Nif Prius, after
Eafter term, 1 Geo. 3. 1761. The defendant was’ con-
victed of wilful and corrupt perjury, in an anfwer in
chancery. - oo
. Lord MansrIELD, who tried him, made his report.
He ftated an obje&ion' to the evidence which had been'
made by the defendant’s counfel at the trial, viz. ¢ that
¢ there.was no proof of the idemtity of the perfon who
« fwore the anfwer ; nor eveh proof that any perfon at
¢ all fworeit.” This objetion, he faid, he had over.
ruled at the trial, thinking it fufficient that the hand of
the defendant and of the ‘'mafter were proved. But he
defired to have the opinion of his brethren on this point,
- that the defendant might have the benefit of the objec-
tien, if it fhould feem to them to have any force in it,
though he declared himfelf to be ftill clear in his former,

hough | n
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Denison and WiLMoT, J's. (FosTER abfent) con-
curred with his lordfhip, and they were all clearly and
unanimoufly of opinion, that as the name fubfcribed to
the anfwer was proved to be the defendant’s hand writing,
and the mafter had proved that the jurat was fubfcribed
by him the mafter, as being fworn before him ; this was
fufficient proof ¢ that he was the fame perfon,” and alfo,
% that he aQually fwore it ;”* for the very reafon why
the court of chancery, fome time fince, made a general
order, ¢ that all defendants thould fign their anfwers,”
was with the ¢ very view to the mor¢ eafy proof of per-
juries “inanfwers.” And as to the atual {wearing, it is
in the nature and courfe of bufinefs, quite neceffary to
take the jurat, attefted by the proﬂgler perfon before whom
the oath ought to be taken, as fufficient proof of it’s being
atually {worn by the perfon, fo far atleaft, asto put it
upon him to fhew, or to raife a reafonable fufpicion,
¢ that he was perfonated,” as it would otherwife be al-
moft impoffible to convi& any one of perjury committed
. in an anfwer on chancery. 2 Burr. 1189. Leack’s Cr.
Ca. 2 edit. 48. 3 edit. 6o. Vide 1 Show. 397.

So in the KinG, v. HARE, commiffion of oyer and ter- -
miner, Dublin, February, 1795.

Indi@ment for perjury, before CamBERLAIN, . It
was ruled, on an obje@ion made by defendant’s coune
fel, that the Baron before whom the anfwer, on which
the perjury affigned had been fworn, need not be pro-
duced as a witnefs to prove the {wearing of the anf{wer
before him, and that evidence of his hand writing, and
the hand writing of the party on trial, fubfcribed to the
anfwer in the ufual way, was fufficient to authorize the
reading of the anfwer. And CHAMBERLAIN, J. faid, he
had confulted the judges, ten of whom (KeLry and
METGE abfent) were unanimous for admitting the evi-
dence.

The King, v. THoMas Brapy, Old-Baily, Fuly fef-
Jions, 1784, feems an exception to the laft rule, but
perhaps may be rather confidered as independent of it.
The prifoner was tried before Apair, Recorder of Lon-
don, on the flat. 31 Geo. 2. ca. v0. feil. 24. The in-
di&ment charged, ¢ That he, Themas Brady, well know-

. [ ins
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« ing that one Michael Power, deceafed, had ferved ouf
¢ lord the king on board the Pallss, and that certaint
¢« wages and pay were due to him for fuch fervice, came
é on the 18th of Novembers 1483, before the worfhips
¢ ful Fames Harris, then furrogate to the right wor-
¢ fhipful Peter Calvert, Efqy LL. D. and unlawfully,
¢ knowingly, and felonioufly, did take a falfe oath, that
¢ the faid Michael Power was dead, without making
¢ any will, and that he, the faid Thomas Brady, was his
¢ brother and next of kin, whereas in truth and in fa&,
¢ the faid Thomas Brady was not the brother of the faid
« Michael Power ; with intent to obtain letters of admi-
¢ niftration, in order to receive the faid wages and pay,
¢ due and owing to the faid Michael Power, on account
« of his faid fervice.” There was a fecond coint,
charging, « That he fuppofing wages due, &c.”

The evidence was, that the prifoner, accompanied by
another feaman, . jn November 1783, went to Mr. Macks
intofb, a navyuaag}nt, and told him that he had a brother
who died on board the Pallas, and wanted te adminifter
to him, for the purpefe of receiving his wages; that
his name was.Thomas Powery and that he had neither
fathet, mother, brother, nor fifter, living; that Mack«
sntofb introduced him to Shepherd, and that he witneflfed
the warrant in the regiftry of the prerogative court of,
Canterbury, by which warrant it appeared that a man
calling himlelf Thomas Power had taken the ufual oath,
to wit, ¢ That Michae! Power died a batchelor, inteftate,
¢« without parent, and that be was the natural and law-
¢¢ ful brother of the deceafed,” That this warrant was
figned by the name Thomas Power, and that the jurat
was attefted by dotor Harris, but who the man was
that had fo taken this oath, or whether the fignature
was the hand writing of the prifoner, the witnefs Shep-
berd could not fwear. It alfo appeared, thata man who
called himfelf Thomas Power, had figned the bond ; that
the bond was witneffed by Mackinty/b and one Thomas
Crufo, but that Mackintofb could not tell who the perfon
was who had figned it, and. Thomas Crufo could not be
found. It alfo appeared, that the prifoner had applied on

the 15th of Fanuary to Charles Pinkflon, a clerk to one
' Harper,
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Harper, a tavy agent, in the hame of Thomar Brady,
with a certificate figned by the purfer of the thip Pallas,
and an order to receive {ome prize-moneyy that while
ke was thus waiting in Harper's office, Mackintofh, the
perfon by whofe means he procured letters of adminifs
tration to Michael Power went in, and finding that he
was ufing a different name, fufpe€ed him, and procured
him to be apprehefided. On ‘inquiry, it turned out,
that his real name was Thomas Brady, that he had been
an able feaman on board the Pallas ; and that there was
another able feaman on board the fame fhip, of the
name of Michael Power, but that he had no brothet.

The court. 'The flatute ont which this indi€tment is
founded, ena&s, ¢ That whofoever willingly and know-
¢ ingly takes a falfe eath, to obtain the probate of any
« will ot wills, or to obtain letters of adminiftration, in
¢ order to receive the payment of any wages, pay, or
¢ other allowances of money, or prize-money die, ot
¢ that wete fuppofed to be due, to any officer, feaman,
s ot other perfon who Has really ferved on board any
« fhip or veflel in  the king’s fetvice, fhall be guilty of
¢ felony, without benefit of clergy.”

At common kaw, perjuty is a mifdemearior only; but,
by this ftatute, this particular fpecies of perjuty is con-
verted into a particular felony : but it is ftill incuthbent
- on the profecutor to fit the evidence to the particular
fa&, and to prove every citcumftanice which is necef«
fary, to bring it within the range of the law, not only
by clear, precife, and exaét evidence, but by the 2:f
evidence that is poflible to be produced.

Now, on the prefent indi€tment, the jet of the ctime
is the taking “the falfe oath, and there is no inftance
where an indi@tment for perjury has been fupported,
without dire® and pofitive proof, that the party took
the oath on which the perjury is affigned; ot where the
evidence of that faét has {:ccn attempted to be fupplied
by infererice of the other circumftances of the cafe.

In the prefent cafe, there is certainly no exprefs, dis
re&t evidence, that the prifoner took the oath in quefs -
tion, but circumftantial evidence only.

3P The
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The fa&t of a prifouer’s having taken the oath, requires

as diftin& a proof as the fa& does, of his having executed
the bond : but Mr. Shepberd’s memory will not ferve him
as. to the perfon who took the vath; and do&tor Harris
not being here, there is no direct proof of it. The evi-
dence therefore is defective for there certainlyis a poffi«
.bility, from any thing that has been given in evidence to
the contrary, that the prifoner might have gqne through
all the reft of the fraud, and have avoided the circum-
ftance of having taken the oath; efpecially as he pro-
‘bably knew that the taking of the oath was a capital
felony. If this were an indiGment for perjury at com-
mon law, it would have been incumbent on the profe-
cutor to give precife and pofitive proof, that the prifoner
was the perfon who took the oatE; and it is equally in-
cumbent on him fo to do on the prefent occafion; for
the part where the proof is defeive, is the very point
on which his guilt of innocente turns. ,

The counfel for the crown, requefted the cafe mi‘ght
be faved for the opinion of the judges, on a queftion,
whether on an indi@ment on this ftatute, it was necef-
fary to have dire& proof of the prifoner having taken
the-oath, or whether that faét might not be inferred by -

_the jury, from the other circumftances of the cafe. -

T{xe courT told the jury, that if, notwithftanding the
above obfervations, they were fatisfied that the prifoner
a&ually took the oath, they might find him guilty ; but
that as the faét was not clearly proved, they ought to

" acquit him—which they did. Leach. Cr. Ca. 3 edit. 368.

fule the Thirteenth.

Written evidence, as well as parol, may be explained
by the party {wearing : wherefore, if a defendant in a
court of equity, by a fecond anfwer, explains what he
has {fworn to in a firft anfwer, nothing can be affigned
in an indi€tment for perjury, of courfe nothing can be
proved on the trial of that indiCtment that was fo ex-
plained. ' ‘

As in an information for perjury, and the perjury af«
figned was in the defendant’s anfwer, ¢ That he re-

« ceived
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¢ ceived no money ;” and on exceptions taken for infuf-
ficiency, the defendant fays, in a fecond anfwer, ¢ That
¢ he received no money until fuch a day;” and on the
trial of the information it was held, that nothing fhould
be affigned for perjury' that was explained in the fecond
anfwer : for the firft anfwer fhall be charitably expounded,
according to what appears to be the parties fenfe in the
fecond anfwer: for the court would rather intend there
was fome overfight in the draft, and that it was after-
wards amended in the fecond anfwer, than fuppofe the
partytobe guiley of wilful and corrupt perjury.  x Siderf.
418, 19. 2 Keb. 516. ‘ ‘

"~ Note. It muft be taken of courfe, that the day was
material to the caufe, fo that non-receipt until after fuch
a day, would come within the fenfe as to the matter
before the court of non-receiver generally. Loft in Gilb,
Ev. 55 Vide Hepry, v. Watfon. Ante

_ CHAPTER 1V,
Qf Written Eﬁidgncc inferigr to matter of Record:

iule,

- THE books of public offices, and of public bodies,
which of courfe are not interefted in the event of the
trial, are admiffible evidence. ‘
* As in the KinG, v. DoMiNick FiTzGERrALD, and
James Lee, O/d-Bailey feffion, 1741. Indiked for
forging a paper, purporting to be the laft will and tef-
tament of Peter Perry, late a feaman on board his ma-
jefty’s thip Lancafler, with intent to defraud the king.
It was proved by the mufler-book, tranfmitted by the
officers of the fhip to the navy-office, that Peter Perry
belonged to the (gip Lancaffer, that at the time of his
deceafe there were 42/. 6s. due to him ; and that a ticket
for the payment of the fame was made out, and deli»
vered to'a perfon who brought the probate of the will in
queftion, :

3P 2 The
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- The courT, the prifoner being found guilty, referved
this queftion for the judges—Whether the muffer-book
was admiffible evidence ? but though they met on the
queftion, their opinion was never publifhed, and the de-
fendant was hanged. However it appears in the next
cafe. Leach. Cr. Ca. 2 edit. 20. 3 Edit, 24. 29.

" The KNG, v. RoBerT RHODEs, April fef. Olde
Bailey, 1742. Indiked as in the laft cited cife, for
forging the laft will of Fohn Thompfon, late of his ma-
jefty’s thip the Flamborough. :

. It appeared by the evidence of the clerk of the ticket-
office, in the navy-office, that it was cuftomary for the
captains of men of war to tranfmit accounts of their
crews to the navy-office, as frequently as -poffible, and
that thefe accounts are entered regularly in mufter-
books, containing the names of all thofe who are living,
dead, or have run away. The mufler-book belonging to
the Flamborough was produced, in which there was this
entry: ¢ Fobn Thompfon, an able feaman, died 22 Aue
s guft, 1739, at Turtle.bay, on board the Flamborough.”

The prifoner’s counfel contended, that as the prifoner
was charged with forging the will of Thompfon, it was
incumbent on the profecutor to prove, by the beft evie
dence the nature of the fa& would admit of, that the
teftator was dead, and that the beft evidence of that fact
was, by fome one of the many perfons who were on
board the fhip, and nat by the accounts of the captain
or other officers, who might by accident or defign, re-
turn the man dead when he was really alive. ‘

- The counfel for the crown, anfwered, that the objec-
tion was incongruous on. the part of the ?rifoner, for-
 that he had actually proved the will in Doéter’s Commons,
"and received the wages at the navy-office, by virtue of
the probate, which implied an acknowledgment by him,
that Thompfon was dead ; but that exclufive of that rea- .
fon, it was the conftant courfe and uninterrupted prace-
-tice of the court to admit the entry of the mufter-book,
after it had been authenticated by the clerk who figned it.
The courT over-ruled the obje&tion, and cited the laft cafe,
Leack's Cr. Ca. 2 Edit. 23. 3 Edit. 29. Vide Sterling’s
cafe. Ante 429 o
So
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: .So in- the cale of RicHarDp Rawmssorrom, Ol-
Bailey, September fefpons, 1787, indiCted for forging a
feaman’s will. To prove the probate revoked, Thomas
Fletcher, a clerk in the prerogative court, produced an
entry of the revocation in a book called, The Afignation
Book, in which all caufes are entered by the regifter,
and which was kept officially by the witnefs, @ the only .
record of fuch proceedings, and of the decrees of the
court. It was objefted that this book was not admiffi-
ble evidence. .

The cour r were . clearly of opinion, that it was evi-

dence to prove the fa& of the probate being revoked.
Leach. Cr. Ca. 3 Edit. 30. .
. In the KinG, v. AickLres, O/d-Bailey, September fef.
1785. Aickles was fentenced to be tranfported for feven
years. On an indi@ment for returning from tranfpor-
tation, and being found at large without any lawful
caufe, before the expiration of that term, it was held
incumbent on the profecutor to prove the precife day
on which the prifoner was difcharged from Newgate.

The clerk of the papers of the prifon, produced a
" daily-book, which he kept, containing entries of the
names of all the debtors and perfons who are brought
into prifon on warrants for crimes, and when they are
difcharged. But thefe entries were not made from the
clerks own knowledge of the falls, but that he generally
made them from the information of the turnkeys, and
frequently from the turnkeys indorfements on the back
of the warrants, which warrants were afterwards regu-
larly filed.

It was contended by the prifoner’s counfel, that thefe
were not original entries of the faéts; and that there-
fore the turnkey himfelf, by whom Aickles was dif-
charged, or the original minute from which the entry
of his difcharge had been made, fhould be produced,
becaufe they alone were the beft evidence upon this
fubje&, and it was in the profecutor’s power to pro-
duce it. They compared the evidence offered, to the
produion of a merchant’s ledger, in order to prove
the delivery of goods, inftead of producing the orig;nal

: . ay-
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day-book, from which the ledger had been pofted, amd
“they argued, that no credit could be given to entrics
made intirely from hearfay and information, and there-
fore thefe entries ought not to be received in evidence.

GouLp, J. HorHawm, B. and Aparr, Recorder, how-
ever determined that the entry in this book might be
given in evidence. It is a book very different in its na-
ture from the books or memorandums of tradefmen. It
appears to have been the conftant and long eftablifhed
practice of the keepers of a public prifon to regifter the
difcharge of prifoners in fuch a book as the one pro-
duced, and in the manner which the witnefs hath de-
feribed. The clerk of the papers is a public officer in
the prifon, and the law repofes fuch a confidence in pub-
Kic officers, that it prefumes they will difcharge their feve-
ral trufts with accuracy and fidelity, and therefore what-
ever act they do, in difcharge of their public duty, may
be given in evidence, and fhall be taken to be true, under
fuch a degree of cautien as the nature of the circum«
ftances of each cafe may appear to require, except the
Salfity of them may be made to appear, for every pre-
Jfumption may be repelled by contrary evidence, In the
prefent cafe the clerk of the papers has no private intereft
whatfoever in this boek to induce him to make fititious
entries init, He is a public officer recording a public
tranfaltion. Any perfon may undoubtedly falfify the:
entries, if he can; but unlefs the truth of the entry, as
to  the prefent fat can be impeached, it is admiffible
evidence. Leach. Cr. Ca. 2. edit. 303 3 edit. 437.

In the cafe of the King v. MoTHERSELL, Eaffer,
4 Geo, 1. Motion for a new trial. On an information
in nature of a guo warranto, the profecutor produced in
evidence a book which appeared to be only minutes of -
fome corporate aéts of the year paft, all written by the
profecutor’s clerk, who was no officer of the corpora-
tion. The admiﬁibility of this evidence was oppofed,
the book having never been kept, nor cenfidered as one
of the corporation’s books in which entries were made
by the town-clerk, and there being -fome fufpicion
that the book was not genuine. The JUDGE required
: . an
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an account of where the book had been kept for the pre+
ceding ten years, and whether any body had feen it be~
fore, which the profecutor not gcing able to give he
rejeted the evidence offered.

Et per CuriaM corporation books are generally al-
lowed to be given in evidence, when they have been pub-
licly kept as fuch, and the entries made by the proper
officer; not but entries made by other perfons may be
good, if the town-clerk be fick or refufes to attend, but
then, -that muft be made appear by evidence. Whoever
produces a book, muft eftablith it befote he delivers it.
Parties producing deeds muit give an account where
they have been kept, and how they were come by.
Therefore we are of opinion, this evidence thus offered
was well over-ruled, and confequently a new trial was
tefufed. 1 Strange, 93. :

So in PrrToN v. WALTER, Surrey afhzes, § Geo. 1.
The queftion being whether the leflor of the plaintiff
was heir at law to him who laft died feifed. To prove
the pedigree, the chief juftice admitted a vifitation in
1623, made by the heralds, entered in their books and
kept in their office, to be read in evidence. He alfo
admitted the minute book of a former vifitation, figned
by the heads of féveral families, which was found in the
library of lord Oxford. 1 Stra. 162. Barnard, K. B.

%t hath been decided in DanierL Hoer’s cafe, con-
vited on two informations for libels that a gazette is.
evidence of all aéts of ftate. '

And therefore a gazette in which it was ftated that'
certain addrefles had been prefented to the king from dif-
ferent bodies of fubje&ts exprefling their loyalty, &c. was
admitted in evidence to prove an averment in an informa-
tion for a libel, ¢ that divers addreffes had been prefented
< to his majefty by divers of his loving (ubjects,” &c,
§ Term. Rep. 436. '

CHAPTER
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CHAPTER V. |
 Of the Operation of the Stamp-Aéts relative to Evidenee,

Gule the Firlt.

EVERY written, engrofled, or printed £apcr, vels
lum, or inftrument which are required by aét of parlia-
ment to be ftamped, are inadmiffible in evidence unlefs
they are ftamped. * Staz. 33 Geo. 3. b 49. fet. 14. and
23 Geo. 3. ca. §8. feii. 31, Same probibition in the Irify
Stamp-adis.

Rule the Hecond.

But, the above prohibitory rule is reftriCted to civif
fuits, for, on’indi&tments for forging a bill of exchange,
_promiffory note, or any other fecurit{ for money or other.
writing liable to a ftamp duty, the forged paper, of in«
firument, may be given in evidence, although it is not
ftamped, purfuant to the ftatutes. ) :

Asin the KinG v. Hawkswoob, Worcefler Lent qffizesy
1783. The prifoner was indicted for forging a negotiablé
bill of exchange, purporting to be drawn by a perfon
named Prattington, on Sir Robert Herries, and Co. and alfo
for forging two indorfements on the fame, the one in
the firm of Cox &’ Davey, and the other in the name of
Fames Hayden. There were alfo the ufual counts for
uttering it, knowing it to be forged. :

The fa&t of its being a forgery, and that the prifoner
had negotiated it with a complete knowledge of that fact
were clearly proved, but upon producing the bill in
evidence, it appeared not to be ftamped purfuant to the
ftatutes, which enaét, ¢ that no bill of exchange, &c.
¢ not ftamped as thofe adls dire&, fhall be pleaded ot
& given in evidence in any court, or admitted in any
¢ court to be good or available in law or equity.”

Baldwin, for the prifoner, fubmitted, that the inftrue
ment in queftion, even fuppofing it to be genuine, was

' ‘ ' not
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fiot a lawful bill of exchange, but.a piece of wafte papet,
incapable of becoming the {fubje& of either fraud or fe-
lony ; that the party who took it muft at the time have
known that it was not a legal bill of exchange, or muft be
g;_ofsly negligent, for the defe& was vifible on the face
6 t.

BULLER, J. held, that the ftamp a&s, being revenue
laws, and not purporting to alter the crime of forgery,
could not aifegl the prefent queftion, and the jury

. found the prifoner guilty: but the point being new he

refpited the judgment, and referved the cafe for the
confideration of ‘the judges. -

In Eafler term, 1783, the judges over-ruled the ob-
. jection, and determined the convigion was right. Leach's
Cr. Ca. 2 edit. 221. 3 edit. 293.

So in the KinG, v. Joun LeE, O/d-Bailey, Fanuary
Jelfions, 1784.

. The prifoner was indi&ted for forging a biH of ex-
change, purporting to be:made by lord Townfbend, mafter
of the ordnance, ard to be drawn on the ordnance office,
‘Whitehall, where no fuch office was held.

Macé’ Nally, for the prifoner, objeted to the reading
of this paper, on the ground that it was not ftamped
purfuant to the ftatute, and therefore was to be ad-
mitted in evidence. It was not, he faid, a bill of ex-
chiange, for it wanted a component part, made ne-.
ceflary to its perfeCtion, and ordered to be annexed to
it by ¥tatute; without the annexation of the ftamp, re-
quired by law, it was not negotiable. A bill of exchange
was fuch an inftrument as fhould have certain qualities to
render it current to all the world. A ftamp, fince the
ftatute, was indifpenfible, to conftitute the credit and
‘currency of bills of exchange and promiffory notes;
they were reprefentatives of money, and to fupport that
charaler vifibly, required a ftamp, as much as gold or
filver required the ufual mint impreflion, without which
thofe metals could not pafs as coin. If offered on Change,
in fuch a deficient ftate, it would be rejeéted and dif-
honoured, as peremptorily as if it wanted the name of
a drawer, or the fignature of am acceptor, which were

: 3Q conftituent
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conftituent parties to a.bill of exchangé. Itis an-infirye
‘ment of no value in its prefent ftate, intrinfic or extrin-
fic, and by the aét of parliament it was prohibited fram
being ¢ pleaded or given in evidence in any court, or
.¢ admitted to be good or available in law or equity.”

The courT over-ruled the obje&tion, on the autho-
rity of the laft preceding cafe. The King, v. Hawk/-
wood. . Ante 480. : .

The King, v. CoLin RecuList, O/d-Bailey, Fanuary
Jefionsy 1796, the above objeflion was revived.

- The prifoner was tried on an indi€&tment for uttering
a promiffory, note, knowing it to be forged, with the
name of William Howard. The note had no ftamp upon
it, and it wag therefore contended that it could not be
given in evidence, and the ftamp-aéts were cited.

The jury found the prifoner guilty ; but THomMpson, B, '
refpited the judgment, for the opinion of the judges. -

Grosg, J. in-May feflions following, delivered the
opinion as follows: The crime, as charged againft the
prifoner, by the words of the inditment, was clearly
and fatisfaCtorily proved, the objection therefore does
.not import the fmalleft doubt of his guilt, or in any way
affe or relate to the legal definition of forgery; for it
s clear that he knowingly uttered a falfe inftrument, with
an intention to defraud, which is the. precife offence
that the laws againft forgery aim to fupprefs. The pro-
pofition arifing from 'this objetion is, that the paper
writing ftated in the indi&tment is not a promiffory note,
becaufe it is not upon a ftamp ; but the queftion, whe-
ther it s or is not a promiffory note, depends upon the
tenor of the inftrument, and not upon the circumftance
of its being {tamped or not ftamped. An inftrument in
writing, by which one perfon promifes to pay to ano-
ther perfon fo much money, muft by force of the words
be a promiffory note, and the paper writing, in the pre-
fent cafe, is an inftrument prccifel‘x of that defcription.
But admitting it to be a promiflory note, it is contended
that it cannot be given in evidence as fuch, becaufe it is
not ftamped. It has, however, been determined in the
King, v. Hawkfwood, that a bill of exchange, though
not ftamped, is an inftrument on which forgery may %c

charged ;
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charged ; and the reafon given in that cafe is completely
fatisfallory, namely, that the ftamp-aQs being revenue
hws, and not- intended to affect the crime of forgery,
cannot alter the law refpe&ing it. Leach. Cr. Ca. 3 edse.
2 392. Ante 48o0.

The ftamp is not, properly fpeaking, any part of the
inftrument ; it is merely a mark impreffed on the paper,
to denote the payment of a du';y; and is merely colla-
-teral.to the inftrument itfelf. To conftitute the crime of
forgery, it is not neceffary that the inftrument charged
to be forged fhould be fuch as would be cfeual if it
were a true and genuine inftrument ; for it hds been de-
cided in feveral cafes, that to forge the laft will of 3
perfon who ' is not dead, is a capital offence; and yet
fuch an inftrument never could operate as a will, in con-
templation of law, during the life time of the fuppofed
teftator. Rex, v. Cogan. Leack’s Cr. Ca. 3 edit. §03.
Ante « Rex, v. Sterling. Leack's Cr. Ca. 3 edit. 117.
Ante 429. And Vide the dntcé% of Kingstor's cafe,

So alfo in the cafe of JarHET CRoOK, it was deter-
mined that forging a leafe and releale of lands is"a capi-
tal offence, although drawn upder circumftances, which:
if théy had been ‘genuine, would have rendered ' theni:
ineffeCtual. 2 8tra. go1. Lo ) {

" The promiffory note in the prefent cafe is of this kind.’
The purpofe for which ftamps are ordered to be affixed
to various inftruments, is mérely to ‘raifc a revenue 5 and.
as to the fiatutes enaéting, < That.no promiffory note,
« bill of exchange, &c. riot ftamped as therein dire&ed,
¢ fhall be pleaded or given in evidence in any court, or
¢ admitted in dny court to be good or available in law or
“ equity ?’ the legiflature thereby meant only to pre-
vent their being given in evidence when. they were pro-
ceeded upon to recover the ‘value of the money thereby
fecured. ' e

It is certain, that no holder of fuch an inflrument as
the prefent, céuld, if it had been genuine, have founded
an altion upon it, and given it in evidence as a - promif-
fory mote ; but it is equally ceitain, that it might have
"been given in evidence on other occafions; as for in-
D 3Q2 ' ftance,
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flance, if any perfon negotiating it were to be fued for
the penalty infli¢ted upon the offence of negotiating fuch
an inftrument-unftamped, there is no doubt but that it
might be given in evidence ; and this inftance thews moft
clearly, that it was properly received in evidence on the
trial of this indiGment, notwithftanding the feeming’
prohibitory wdrds of the ftatutes. The moft material
point of  confideration in this cale was, whether it did
not differ from Hawkfwood’s cafe, in as much as the bill
of exchange there might have been afterwards ftamped,
as the law then ftood, and this promiffory nete as the law
now is, could not: but the fame argument applies to this
cafe as was ufed in that; namely, that the ftamp-aéls
are revenue laws; that the crime of forgery is a falfe
making of any inftrument with . intention to defraud;
that the ftamp-acts do not deftroy its nature as a pro-
mifloty note, but only prevent a recovery from being had
onit; and that if the argument in fupport of the ob-
jection  were permitted to preyail, the moft pernicious
confequences would enfue ; for then by a parity of rea-
foning, the forging of 2 note upon paper, whercon there
is'a ftamp of lefs value than the law requires, or a bond,
_or leafe and releafe, or any other inftrument wherein a
famp is required, might be pra&lifed with impunity.
Upon thefe grounds it is, that a majority of the
judges are moft clearly of opinion, that there is no foun-
dation for thié objection, and that the conviion is good
and valid. Leac.g’: Cr. Ca. g edit. 8ir., : '
The cafe of WITHWELL, and others, aflignees, &c.
v. DiNsDALE, and others, Nif Prius, Mich. 33 Geo. 3.
feems to thew that lord KENYoN was not among the ma-
" jority of the judges who acceded to the opinion of Mr.
juftice BULLER, in the cafe of Hawkfwood, The cafe of
Withivell, v. Dimfdale, was, detinue for the bill of fale
of a fhip delivered :by the hankrupt to the defendants.
Amongft other pleas, the defendants pleaded one, put-
ting the bankruptcy in iffue. s
* The plaintiff offered a paper writing, purporting to
be an agreement made between the bankrupt and his
fons, by which the former agreed to affign his effeéts to
the latter, It was not famped. ‘

Erfkine
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. Egfkine contended, that though not ¢vidence, of an
|agreement, yet this paper might be read to prove that
the bankrupts were -in a failing ftate, and had an inten-
tion of defrauding his creditors, and mentioned a cafe,
(probably Hawkfwasd or Lee’s), in which a man was con-
vited for forging an inftrument not ftamped.

Lord Kenvon, C. J. faid, he was of opinion that this
paper writing could not be given in evidence, for any
purpofe whatfoever, cither to eftablith or defeat it nor did
be agree with the cafe cited as to the forgery. The plaintiff
produced other evidence, and obtained a verdi&. Peske’s
Cafesat N. P. 167, 168.

CHAPTER VL

When and how far it is neceffary to prove the appointments
of a public gfficer, or his authority, by written warrant,
and in what cafes it is neceffary to produce the written au-
- thorities under which be aéls. . : :

THE rules in this chapter refult from the great ge-
neral rule—the beft evidence the nature of the cafe
admits of muft be given. Vide Bwk 1. Rule1. p. 342.

Bule the Filk.

It is a general rule, that where it is neceffary to prove
that a perfon is in a public office or capacity, it is fuf-
ficient to fhew that they ated upon the occafion as
officers in their refpeCtive offices and capacities without
producing the written inftrument by which they were.
feverally appointed.

And therefore in CREW, qui fam, v. SAUNDERS. Hilary,
8Gw.2. B.R. A&ion, on fat. g Ann. ca.10. fec. 44.
for intermeddling at an ele€tion, the defendant being a
poff-mafler. It was moved, on behalf of the plaintiff, for
liberty to infpect the poft-office books, and take a copy
of the defendant’s deputation. ' B

is

\
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This was oppofed on behalf of the poft-office, they not
being a party to the fuit, on the authority of doctor
Wefs cafe, Hil. 12 Ann. who was denied liberty to in-
fpelt the books of the college of phyficians. And Un
derbill v. Durbam, Andr. 247. When the plaintiff was
denied infpeion of the books of the dean and chapter,
they being no parties, and Shelling'v. Farmer. 1 Strange,
646, was alfo cited, _ . .

On the other fid¢, this cafe was compared to that of.
court rolls, and entries in the cuftom:houfe, bank, and-
fouth:fea books ; ‘bat, C .

The courT faid, that infpe&ting court-rolls was the
original of thefe motions, but then it was confined te
the cafe of perfons interefted, the rolls being the com-
mon evidence, which of neceffity muft be kept in fome
one hand. But lords and .tenants of different manors
have always been denied as ftrangers. In the cafe of
public companies, it is reftyained to the entry which con-
cerns the party himfelf : and as to the citftom-hoafe books,
they are really the merchants books for that purpofe.
‘The conftitution of the officer is private, and therefore
not neceflary for the plaintiff-to' prove ; -and as againft
the defendant, his af?ing will be fufficient. 2 Strange, -
5005. T

So in Ranrorn, guitam,v. MInTosH, Eafler, 30 Geo. 3.
AQionon flat. 27 Geo.'3. ca: 26: 1t was held that in an
altion for penalties on the Poff-borfe Afl, brought by the
farmer of the tax, it is not neceffary for the plaintiff to
give in evidence his appointment by the lords of thé trea-
fury, or the commiffioners of the ftamp-duties autho-
rifed by them. Proof that the defendant hath accounted
with him, as farmer, for the duties is fufficient. '3 Term.

'Ref.632. ' B T

" In the fame cafe lord Kenvon, C. J. oblerved, that in
penal actions on 2 & 3. Edw. 6. fer.’ 2. which enables
the owers. of tithes to récover double their value in cafe
they are withdrawn, .it hath always been held fufficient’
proof againft the defendant that the party fuing is in the

act of receiving tithes from him. = 3 Term Rep. 635.
"BULLER, J. added—1It appears that the defendant hath
treated with' the plaintiff in ‘the charaler of farmer-
o o ) general.

’
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genetal. Then this comes within the clafs of cafes for
non-refidence, where it is fufficient to prove the defendant
in pofleflion of the church awithout proving prefentation,
inftitution, and induction, as was held in Bevan, qui tam,
v. Williams ( Eafl. 16 Geo. 3. B.R.) 3 Term. Rep. 635.

So in BenYMaAN v. Wisg, Trinity, 31 Geo. 3. which
was an aCtion by an attorney, for words fpoken of him
in his profeflion, the courT held that thé plaintiff need
not prove that he is an attorney by his admiffion, or by
a copy of the roll of attornies ; for that proof that he
acted as an attorney is fufficient. . 4 Term Rep. 366.

Rule the Second.

In the cafe of cuftom-houfe officers, evidence is ad-
€ mitted both in criminal and civil fuits, to thew that the
party is a reputed officer. 4 Term Rep. 366.

As in the KING v. SuELLY. Old-Bailey, Fuly feffions,
1784. The prifoner was indiGted on fat. 19 Geo. 2. ca.
?4. for punifhing perfons refcuing unaccuftomed goods
eized as being liable to pay duties, &c. Irifp, 37 Geo. 3.
¢a. 30. . .

'lghe indi¢tment ftated that the profecutors were excife
officers, and that the goods feized were unaccuftomed
goods. No evidence was produced to ptove thefe aver-
ments, but what was to be collected from the teftimony
of the profecutors themfelves, and if was fubmitted to
the court, by the prifoner’s counfel, that thele averments
being faéts pofitively alledged, they ought to be pofitively
and {ubftantially proved.

In anfwer to this point, the fat. 11 Geo. 2. ca. 30. fec.
32. was cited, by which it is enaéted, that excife offi-
cers afting in the execution of their duty, fhall be taken
to be excife officers, until the contrary fhall be made ap-
pear; for that inall cafes the,onus probandi is thrown upon
the prifoner. The point was over-uled. Leach Cr. Ca.
2 edit. 278. 3edit. 381. .

This decifion is corroborative of what was faid by
BULLER, J. in BenymMaN v. WisE, above cited. That
in the cafe of excife and cuftom-houfe officers, even:be-
fore the flat. 11 Geo. 1. cvidence was admitted both in

criminal
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criminal and civil fuits to thew that the party was 2 re-
puted officer. 3 Term Rep. 366. -

Gule the Thiro.

In the cafe of peace-officers, juftices of the peace,
conftables, &c. it is fufficient to prove that they ated in
thofe charaQlers, without producing their appointment ;
even in the cafe of murder. 3 Term Rep. 366.

In the KinG v. WINNIFRED and THomas Gorpon,
fpring affizes, Northampton, 29 Geo. 3. This point was
folemnly determined. .

The prifoner Thomas Gordon, a youth, was tried with
his mother (who was charged as acceffary) on an indi&t-
ment for the felonious and wilful murder of Gesrge Lin-
nely he being then and there conftable of Patt:;iall, i
the county of Northampton, and was convifted.

Several points of law were fubmitted to the court by
the prifoners counfel. :

. THoMpson, Baron, referved thefe queftions for the
opinion of the twelve judges ; and the firft of thefe quef-
.tions was— : : .

Whether that as the indi¢tment alledged that Linnel,
the deceafed, was the conftable of the parifh, it was not
incumbent on the profecutor to prove tgat fa& by thew-
ing that he had been duly ele&ed into office ?

Thefe points were argued in the Exchequer-chamber

on Wednefday the twenty-fourth of June, 1782.—Gal-
ley, for the prifoners; Dayrell, for the crown. .
. HortHawm, Baron, .at the fummer affizes, held for the
county of Northampton, 1789, informed Thomas Gordon
that the judges were of opinion that the cafe was fully
proved againft him, and he was executed. Leach’s Cr.
Ca. 2 edit. 412. 3 edit. 581 1o §586.

fule the Fourth.

If an officer to whom a warrant is dire@ed be killed
in attempting to make the arreft, it is murder, though it
fhould appear upon evidence that the warrant is irregu-.
lar or illegal.

The
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The illuftration of the above rule appears in the

NG, v. the INHABITANTS of WINWICHE, Banco Regis,
40 Geo. 3. )

A maagiﬁrate, who kept by him a number of blank
warrants, ready figned, (by another, juftice) on being ap~
plied to, filled up one of thofe, and figned ind deli-
vered it to the ofhcer, who, on endeavouring to arreft
the party, was killed ; the judges were of opinion, that
this was murder in the perfon killing the officer, and he
was accordingly executed. And fays lord Kenvon, C. J.
who cited the cafe, this was not a new principle then
for the firft tinie eftablifhed, it has always been uni- -
formly acted upon. § Term. Rep. 455.

Note. For though a juftice of the peace cannot
grant, and of courfe cannot juftify the granting a blank, .
or any other irregular or illegal warrant, yet the officer, .
who aéts merely minifterially, is juftifiable in executing
any {uch warrant delivered to him by a magiftrate, for
any felony, or mifdemeanor, within the magiftrate’s jurif-
diction ; and therefore the killing an officer a&ing under,
and by direction of fuch warrant, is murder, and of
courfe the evidence of an arreft by fuch illegal warrant
is no juftification for the prifoner. Vide 2 Hawk. P,
Cr. ca. 13. 7 edit. vol. 4. 172.

Bule the gifth.

On the execution of a civil procefs, the breaking.of
the outward door is illegal, and the officer muft produce .
in evidence, not only the warrants but the writs, under
the authority of which he ated, otherwife if he be -
killed, the offence will only amount to manflaughter.

As in the KinG, v. DanieL TavLor, Maidfione, lent
affizes, 1767, before HeaTH, J. The defendant was in-
di&ted on the Blact-a&, flat. 9 Geo. 1. ca. 22. fefl. 1. for
malicioufly fhooting at one Beer, a theriff’s officer. = Itap-
peared in evidence, that the prifoner had mortgaged a
houfe to Harvey, that judgment in eje€tment had iffued,
and the mortgagee had executed a writ of poffeflion. The
writ of poﬂ'eﬂgxon being oppofed, the mortgagee iffued pro-
cefs to hold the prifoner to bail for the mortgage money,
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and employed Béer to arreft him. The priforier béing in
the houfe, of which he had obtained forcible po{ifm ; Beer,
with Harvey and other affiftants, broke open the outward
door, went up ftairs, and found the prifoner on the
landing-place armed with 2 loaded gun. They informed
him that they came to arreft him, to which he anfwered,
that he would not be taken, and, if they attempted to
arreft him, he would fhoot them, upon which they re-
tired to the outward door followed by him, pointing the
gun at them. Further afliftance was fent for and came,
whereupon the prifoner difcharged his gun at Beer, and
fhot the contents through his hat, whercupon, with dif«
ficulty, he was taken. , ~

" After proving thofe particulars, evidence was alfo given
of the time of iffuing the writ of poffefion, the delivery
of the warrant thereon to Beer the officer; and that pur-
fuant thereof, he had given poffefion to Harvey’s attor-
ney, who was duly authorized to receive it, by letter of”
attorney from Harvey, and that fuch attorney Lad aftere
wards delivered the key of the houfe to a third perfon,
to keep pofleflion for Harvey. Such third perfon bein
called upon, gave in evidence that he had been in po

feflion of the key ever fince it bad been delivered to =

him, but that he had heard that the prifoner had broken
into the houfe again.

Next were proved, that the writ of capias, to arreft the
prifoner for the mortgage money, kad ifued, and the de-
livery of the warrant thereon to Beer, in order to arreft
the prifoner; and it further appeared in evidence on
thefe particulars, th;t the writs themfelves are never de-
livered to the officers, but are filed in the fherifFs office, and
that thercfor?;he profecutoiﬁ had them{lbot{}: pﬂuce on
the trial; and it alfo appeared that Beer and his affiftants,
at the faid time of breaking open the door to arreft the
prifoner, had with them the warrants on the writs of
pofleflion and capias, but not the awrits themfelves. .

The prifoner’s counfel infifted, that the writs them-
Jelves ought to be fhewn in evidence, to prove that war-
rants, under which the parties had afted, had legally
iffued, in order to juftify the forcible entry of the bailiff
and his affiftants, either to retake the pofiefion or to

: arreft
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arreft the prifoner ; and that although the warrants might
be fufficient evidence upon queftions between the fheriff
and his bailiff, yet as between zbem and the public the
writs muft appear to have regularly iffued, from the pro-
du&ion of them in evidence, though the bailiff need nat
have them with him at the time of the execution thereof.
Hears, J. To intitle you to break open the houfe,
you thould have gone to a juflice of the peace ; for though
the prifoner had made a forcible entry upon Harvey, the
bailiff had no right to make a forcible entry on him with-
out'a warrant from a juflice. There would{e no end elfe,
but perpetual warfare in fociety, Indeed it feems too
much to conviét the prifoner on this fatute, for the
breaking of the houfe, by Beer and his affiftants, was
clearly illegal. The charge is, that he malicioufly, &c.
thot at Beer, having a warrant to arreft him, and though
the prifoner got into the houfe by force, yet being in
a&tual pofleflion at the time, had he killed Beer in this
illegal attempt to arreft him, he would have been guilty
of manflaughter only. And as to the writs of poffeffion
and capias, his lordfhip feemed to think, that they ought
to have been produced in evidence as well as the war-
rants, Stubb’s Cr, Cir. 7 edit. 371,

32
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CHAPTER [

On the application { Ewvidence given to ﬁ;ppart an indiflment
on a flatute, whken that evidence fails in fupporting the
charge under the fatute, but is fi ﬁamt to fupport the fame

.charge at common law.

Rule the #irft,

It was formerly generally taken, that no indictment
grounded on a ftatute, and which concludes contra for-
mam flatuti, and cannot be made good, by the ftatute,
can be maintained as an indi€ment of an offence at com-
mon law. 2 Hawk, P. L. ca.35. ca. 46, 7 edit. vil. 4.
70, and 450.

The
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The chief reafon is, that the profecution is intended
10 be grounded on a foundation which will not fupport
it. Ihd.

Hacg, in fupport of the old rule, fays, an indi@ment
grounded upon an offence made I‘;y a& of parliament
muft by exprefs words bring the ‘offence within the fub-
ftantial defcription made in the a& of parliament, and
thofe circumftances mentioned in the ftatute to make up
the offence, fhall not be fupplied by the general conclu-
fion, contra formam flatuti. And {uch indiG&tment fhall
be quafthed, and the party fhall not be put to anfwer it.
Hale, P, C, 170, 171. :

As in PENHALLO’s cafe, Eaff. 33 Eliz. B. R. indited
upon the § Edw. 6. for drawing his dagger in the church
of B. againft 1. §. and doth not fay, (according to the
fatute) ¢ to the intent to firike him,” and for this caufe it
was void. But then it was moved, if this were not good,
as for an affault, he might be fined upon it. But per
Cur1ax it is void in all; for being indiCed upon the
ftatute, it is void as to an offence at the common law,
Cro. Eliz. 231. 'The Queen v. Hall, and others, Cro. Eliz.
307. LEden's ca. Cro. Elizn. 697. Cholmleys cafe. Cro,
Gar. 465. Bennet v. Talbat. 1 Sajk. 213.

From thefe cafes it appears, that though the evidence
given would fupport an indiGtment at common law, yet
if the inditment cancluded againft the ftatute the defen-
dant was acquitted and difcharged, as if the whole pro.
ceeding had been coram nom judice,

finle the Second,

‘Where a perfon is indicted wpon a flatute, and the
evidence doth not bring the cafe within the ftatute, but
yet proves the offence charged in the indi€ment, as it is
an offence at the common law, the defendant may be found
guilty at the common law, and the words contra formar
Jlatuti may be rejeCted as furplus. Hawk, P. C. ca. 25
and 46. 7 edit. wl. 4, 450.

So in PAGE’s cafe, it wag refolyed, that if perfons be
indi€ed fpecially of the ftatute of ftabbing, and the evi-
dence be not fufhicient to bring them within the ﬁatn}l:e,

: they
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they may be found guilty of man-flaughter at comrion
law 3 and the words contra formam flatuti fhall be reje&ted
as fenfelefs where the offence is prohibited by the com-
mon law only. Ibid. Siderf. 420. 2 Keb. 528. The
. King v. Smith. Dougl. 445. ‘ ,

Andin the KiNG v. MaTTHEWS. Hil. 33 Geo.3. B.R.
Indi@tment for an offence at common law, concluded
contra m flatuti.

Gibbs moved an arreft of judgment ; and affigned, as
one caufe of error in the record, ¢ becaufe the offence
« i laid to be againff the form of the flatute,” and it is
only an offence at common law, and cited Cho/mizy’s cafe,
Cro. Car. 463. . :

The court faid there was no foundation for the ob-
jeQion. It had been frequently over-ruled and deter-
mined, that the words « againff the form of the flatute,”
might be objeed as furplufage. § Term. Rep. B. R. 169.
In the King v. Bathurfi, Sayer 225, and in the King v.
Kettleworth, Eaff. 32 Geo. 3. B. R. the court ruled the
point as above.

NoTe—Cholmley’s cafe, cited in the above cafe by Gibbs,
was for an affault in a church, againft the ftatute. The
objetion was, that the indiCkment is contra formam fla-
tuti ; and this offence is not punifhable by the ftatute,
unlefs that he {mote with a weapon, or drew a2 weapon
in the church or church-yard, or drew a weapon to that
intent ; and by the fecond claufe in the ftatute for friting
or laying violent hands, it is excommunication, /s fato;
and it is not mentioned here how he ftruck—and there-
fore the JusTicks doubted. Cro. Car. 465. Ante 494.

CHAPTER



496

\

CHAPTER 1IL

How far the Evidence given againft a defendant on his trials.
as principaly can affel® him, where the fafls fbew him to
be acceffary. : :

Rule.

A DEFENDANT camot be found guilty on an in-
di@ment againft him as principal, which only proves him
to have been acceffary before the fa&: but he, on fuch
evidence, fhall be difcharged from the indi¢tment.
Hawk. P.C. ca. 35, and 46. 7 edit. wol. 4. p. 319. 450.
Vide Ante 463, 464. ) :

CHAPTER I
As to the certainty of the Day laid in the Indictment.

Rule the Firfk.

IN a/! cafes, the day laid inthe inditment or appeal ',
is not material upon evidence; but the defendant may be
convited upon proof of a faét at any other time whether
before or after the day laid, fo that it be before the time
when the indi&tment or appeal was preferred. 2 Hawé,
P.C. ca. 46. : :

Coke and HavLE fupport this rule. They fay, if a
man be indi€led for felony or treafon, fuppofe the 31/
of April, 24 Car. and in truth the offence was committed
1ff Fune, 24 Car. yet he fhall be convited notwithftand-
ing the wariance, for the day is not material. Yet dan-
ger and trouble may enfue by the relation of fuch at-
tainder to the day mentioned in the indi¢tment; there-
fore the jury fhould find the true day. 2 Inff. 318. 3 Infl.
230. 1 Hale. P. C. 361. 2 Hale, P.C. 179. S :

o
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So in the KiNG v. fit HENRY VANE. Trinity, 14 Car.2.
anno 1662, indied for high treafon. Although the
treafon for compafling the king’s death was laid in the
. indi@ment to be the 30 May, 11 Car. 2. Yet upon the
evidence it appeared that fir Henry Vane, the very day the
late king was murdered, did fit in council for the order-
ing of the forces of the nation againft the king that
now is, and fo continued all along, until a little before the
king’s comingin. It was refolved that the day kid in the
indi@ment is not material, and the jury are not bound
to find him guilty' 734z day; but many find the treafon
to be, as it was in truth, either before or after the in-

. di&tment, as it is refolved in Syer’s cafe, 3 Inf. 230.

And accordingly, in this cafe, the jury found fir Henry
¥ane guilty on the joth of Fanuary, 1 Car. 2, which
was the day the late king was murdered ; and fo all his
forfeitures relate to that time, to avoid all conveyances
and fettlements made by him. Keyng, 16. 2 8. Tr.
435.

‘The QUEEN v. SYER, (cited above) is curious. The

defendant was indiCed at a feflions of the peace for the
county of Norwich, at Norfolk, 32 Elx. The indi@ment
was for burglary laid to be committed, 1 Augufli, 31 Elix.
whercunto Syer pleaded not guilty.
* Upon the evidence it appeared that the burglary was
committed 31 Septemder, 31 Eliz. fo as at the timeal-
fedged in the indi@®tment there was no burglary done;
and it was conceived that the very true day was necef-
{ary to be fet down in the indi@ment ; for that the judg-
ment doth relate to the day in the indiGment, and fo
avow feoffments, leafes, &c. for that (as it was alfo con-
ceived) the feoffee, leflee, &c. when the attainder is upon
a verdi&, fhould not falfify the time of th: felony ; and
thercupon the jury found Syer net guilty.

At the fame feffions Syer was again indi&ed for the
fame burglary, done 1 Sept. 31 Eliz. when in truth it
was done. And he that gave the charge at feflions
doubted whether upon this matter Syer might not plead
auter foitz acquit for the fame burglary, (for feeing the
offeirler is allowed no counfel, the court ought to do
him juftice and affign him counfel in faverem vite, thouﬁh

! 3 S \é
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he demand it not, to plead any matter of law appeating
to the court for. his difcharge) and therefore he ftayed
the proceedings againft him, and the affizes being at
hand, he acquainted the. juftices of affize with this cafe,
-and with the doubts conceived thereupon.

-~ 'WRraY, C. J. and PEaryaNE, J. anfwered him, that
the like cafe had been lately propounded by Perryane, J.
to all the juftices of England, and by them three points
were trefolved : Firfl, That the crown was not bound to
fet down the very day when the treafon, felony, &c.
was done ; but the day fet down in the indi¢tment, be~
ing before or after the offence done, the jury ought to
find him guilty, if the truth of the cafe be fo; and if it
be alledged before the offence done, to find the day
when it was done in rei veritate, for they are fworn od
veritatem dicendam, and then the forfeiture fhall relate
but to'the day in the verdi&, which was the day of the
offence done, and not to the day in the indi&ment.
Secondly, That if the triers found the offender guilty ge-
nerally, yet the feoffee, or leffee, &c. if the offence be
alledged in the indiGtment before it was yet done, to their
prejudice, may falfify in the time, but sot in the gfence.
For fecing the crown is not bound to fet down the very
j{;:t day when the treafon or felony, &c. is done, and
that the triers have chief regard and refpe& of the of-
fence itfelf, Gop forbid but that the fubje&t might fal-
fify as concerning the time of the offence. Thirdly, If
the offender be found not guilty, he in that cafe might
plead upon a new indiCtment auter foitz acquit, and {o
Syer in the cafe aforefaid did, and was thereupon dif-
charged. 3 Infl. 230.

Hule the Hecond,

Evidence may be given of a treafonable confpiracy,
&c. at any . time before or after the time alledged in the
indiétment ; and at any place.

So refolved in the KiNG, v. RoBerT CHARNOCK, and
others, Old-Bailey feffions, 8 Will. 3. before HoLT, C. J.
when the following: reafons. were afligned. .

Firfl,
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Firf?, Becaufe it is only a circumftance and of form;
fome day muft be alledged, but the precife day is not
material.

Secondly, The indi@ment lays it at divers days and
times, as well LZbre as after, and thereby comprehends
what was done ;ﬂ year as well as zhis; and as the evi-
dence may be of matters before that time, fo it may be
of matters alfo at any time after the time fpecified in the
indi®tment, provided it be not after the time the indi&t-
ment was found ; neither is the evidence upon place, for
it may be of any place, provided it be not out of the
county. 1 Sa/k. 288. 4 St. Tr. 554, 570y 596. Vide

ca. on Confpiracy, Poff . )

Rule the &hird.

The fat. 7 Will. 3. ca. 3. ( Englifb) makes no excep-
tion to the antecedent rules. o '

As in the KinG, v. Franeis TownLy, commif. oyer
and terminer, &'c. 8t. Margarets-hill, Surrey, 20 Geo. 2.
Indi&ted for high treafon, in levying war, &c.

His counfel infifted that the overt-a&ts are charged in
the indi&ment to have been committed on the 107h day
of October, and that all the evidence is of overt-alls fub-
Jequent to that time. That however the refolutions with
regard to the points may have been before fat. 7 Will. 3.
ca. 3. (as in Charnock’s cafe) yet now by that a&, no evi-
dence js to be given but of overt-ats laid in the indi&-
ment; and, confequently the overg-aéts muft be proved
in fuch manner 3¢ laid in the indi€tment. That in this
cafe efpecially, the king’s counfel are not at liberty to
vary in their proofs from the day /aid, fince they have
confined themfelves in the indi¢tment to one day, and.
have not charged, as in moft of the precedents is
charged, that the defendant did commit the treafon
charged on him on the day Jaid, and divers days and-
times, as well before as after. .

- The filicitor-general ( Murray, after earl MansriELD,
C. J. B. R.) anfwered, that the 7 Will. 3. makes no
alteration in regard to this point, fo as to make either.
time or place more material than they were before the aét;
' 382 the
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the a®, indeed, faith that ne evidence {lnall be given of
any overt-als not laid in the indi@ment. But what isy,
or is not evidence of fuch overt-alts, is left upon juft.
the fame foot in this refpet as before the a&t ; what was
evidence at common law is, in this refpe evidence ftill 5,
and as to the charging the overt-als, and divers daye
and times, as well before as after the day particularly
mentioned, the greateft part of the precedents he had
feen for levying war, which is the prefent cafe, do charge
the overt-aéls on one day only.

_The courT over-ruled the objeQion. Fownly's cafe.
Fop. 7. 1t 8. Tr. 543 '

#ule the Fourth.

‘Where the time proved varies fram that /aid in the in-
diétment or appeal, the jury may either find the pri-
foner guilty generally, in which cafe the forfeiture fhall
relate to the time laid, until-the verdi€t be falfified by
the party interefted, as it may be in this refpe, though
not as to the point of the offence, or they may fpecially-
find him guilty on the day on which the fa& is proved,
whether before or after the day laid in the indi¢tment or
appeal, in which cafe the forfeiture fhall relate to the day
fo fpecially found. 2 Hawk. P, C. ca. 46. Summ. 264,
270. Sjer's cafe. 3 Infl. 230. Ante 496. Kely. 16.
Sivr Henry Vané's cafe. 2 8¢. Tr. 435. Ante 497.

But where a verdict expre/sly finds a defendant guilty,
before the time laid in the indi€tment or appeal, whe-
ther it may be falfified as to the time, by the party inte-
refted, asit may be, where it finds him guilty generally
of the offence in th¢ indi&tment or appeal, upon evi~
dimee of a fa&k after the time laid, may (faith Howking )
be deferved to be confidered. 2 Hawk. P. C. ca. 46. -

- On the trial of lord BALMERINO, before the lords,
20 Geo. 2. 1746, for high treafon, The prifoner,. who
had no counfel, faid, ¢ Obferve, that none of the wit-
¢¢ nefles have agreed upon the day charged in the indiét-
¢ ment; and I have nothing elfe to fay.” This objec-
tion he afterwards explained to mean, that ¢ it was not

I « proved
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¢ proved that he was altually at Carlific when it was
% taken by the rebels.” -

The LorDs inquired of the junces, « Whether it is
« neceflary, .that an overt-a& of high tzeafon fhould be
< proved to have been committed on the particular day,
¢« laid in the indi&tment ”

Lkg, C. J. anfwered, « We are all of opinion, that it
¢ is mot neceflary to prove the overt-aék to be committed
¢ on.the particular day laid in the indi@ment. Byt as
¢ evidence may be given of an overta& Jefare the day,
¢ fo it may be after the day fpecified in the indi@ment 3
¢« for the day laid. is circumftance and form anly, and
¢ not material in point of proof: and this is the {nown
¢ conftant.courfe of proceedings in trials.” ¢ S§& Tr.
606. Foff. 9.

———————————————————
CHAPTER 1IV.

‘Of proving the certainty of the Place laid in the

Rule the ’ﬂrﬁ.

‘WHERE a place certain is made part of the defcrip-
tion of the fact charged in the. indi€tment againft the
defendant, the leaft wvariance as to fuch place, between
the evidence and the indi@ment is fatal. 2 Hawk. P. C.
ca. 46. 7 edit. vol. 4. 451.

As if a trefpafs for taking away goods is alledged, in
fuch a parith, in a play-houfe in Lincaln’s-inn-fields, and
in evidence it appears to have been done at a houfe of a
different perlon ; or that there is no play-houfe in Lincoln’s-
inn-fields, 2 Howk. P. C. ca. 46. Fielding's Pen. Low,

17.

3 Z&s in the KinG v. Durorg, O/d-Bailey, December
Jeffon, 1784. L. H. 8. Durore, Efq; was indi&ted before
HoTaawm, B. on the fatute 9 Geo. 1. c. 22. for malicioufly
fhooting at Henry Sandon, in the dwelling-houfc of Fames

Brewer
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Brewer and Jobn Sandy : but it appeared upon evidence,
that the dwelling-houfe belonged to ohn Brewer and
. Fames Sandy.

Court. This is a fatal variance. The profecutor
hath thought proper to ftate the names of the owners of
the houfe, where the fad is charged to have been com-
mitted ; perhaps thjs averment was not neceffary to the
v'alidig of the indiCtment, for the ftatute fays, ¢ who
¢« fhall malicioufly fhoot at any perfon, in any dwelling-
« houfe, or other ploce/* but having averred that it was
in the dwelling-houfe of John Brewer and Fames Sandy,

. the profecutor is bound to prove it as it.ig laid, Now
the evidence is, that Brswer’s chriftian name is not Fobn
but Fames, and that Sandy’s chriftian name is not jZ::e.r
but fobn, and when a man is charged with 'a capital of-
fence, every ftritnefs which the law requires muft be
attended to. The prifoner was acquitted. Leach’s Cr,
Ca. 2 &dit. 282. 3 Edit. 390. MS. .

So in the KinG y. WaiTE, OldeBailey feffion, 1783,
before BuLLER and Grosk, J’'s. The prifoner was in-
di¢ted for burglary in the dwelling-houfe of Fohn Snoxall,
and ftealing therein goods the property of Anwe Locke.
It appeared in evidence; that the houfe was not the
dwelling-houfe of Fobn Snoxall.

The courT therefore: held, that the prifoner could
not be found guilty either of the burglary or ftealing in -
the dwelling-houfe, to the value of forty fhillings, un-
der flat. 12 Ann. ca. 7. for it is effential in both cafes, to
ftate in the indictment the name of the perfon in whofe
houfe the offence is committed, and truly to prove that
avérment on the trial.  Leach’s Cr. Ca. 2 edit. 216..
3 edit. 286. MS.

In the KiNG, v. WitLiam Woopwarp, O/d-Bailey’
f2ff- October 1785. The defendant was indi¢ted for
ftealing in the dwelling-houfe of Sarah Lunnes. 1t ap,
peared in evidence, that her name was Sarab Lunden.

Apair, Recorder, held the variance fatal to the ca..

. pital part of the indi@tment. Leach’s Cr. Ca. 256.

Bule
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Aule the Second,

But a place lald only for a venue in an indi@ment or ap-
peal is no way material upon evidence ; but proof of the
fame crime at any ather place, in the fame county, main-
tains the indi@ment or appeal as well as if it had been
proved in the very fame place. 2 Hawk. P. C. ca. 46.
Vide Charnock’s cafe. Ante 498. -

As in fir Henry Vane's cafe, wherein it was refolved,
that the the treafon laid in the indiCtment being the
compafling the king’s death, which was in the county of
Middlefex, and the levying war being laid as one of the
overt-aéts'to be the compafling of the king’s death, though
this levying of war be laid in the indi¢tment to be in
Middlefex, yet a war levied by him in Surrey might begiven
in evidence: for being not laid as the zreafom, but only
as the overr-ai?, to prove the compafiing, it is a tranfi-
tory thing which may be proved in another county. But
if an indi@tment be for levying war, and that made the
treafon for which the party is indi&ed, in that cafe it is
local, and muft be laid in the county where in truth it
was. Kelyng 15. Ante 497.

So in the cafe of JosepH CLARKE, indi&ed in London
for high treafon, for coining of money. Upon the evi-
dence it was proved againft him in London, as it ought to
be, the indi®ment being there : but a great deal of more
evidence wae given againft him of committing the fame
crime in Middlefex and Efféex, which was agreed to be
good evidence to fatisfy a jury. Kelyng 33. 2 Hale, P. C.
291. 2 Hawk. P. Cr. ca.25. Cro. Eliz.gr1. Crifp. v.
Verral. Yelv.12. Gumons v. Hodges.

fule the atbi;n.

After a crime hath been proved in the county in which
it is laid, evidence may be given of other inftances of
the fame crime in amother county, in order to fatisfy the
jury. 2 Hawk. P.C. ca. 46. Clarke's ca. above cited.

So ruled in lord PrEsTON’s cale by HoLT, C. J. 4 St
Tr. 410. and HENsEY's cafe, by earl MansrFieLp, C. J. whe

faid,
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faid, ¢ as to lxcality of falls, it is certain that fome one
. overt-act muft be proved in the county where the in-
dictment is laid : indeed if any one be iZ).pra'ued in zhat
county, it will let in the proof of othets iu other coun-
tics. Burr. 646 to 650.. Foff. 196, '

Rule the fnurtb.

Where the deferidant is indicted for high treafon m
compafling the king’s death in one county, and levyin
of war in the fame county, is laid as an overt-act of fuc%
trealon, and proved in the fame county by one witnefs,
the levying of war in another counct:y may alfo be proved
by another witnefs. 2 Hawk. P. C. ca. 46. ’

8o determined in fir HENRY VaNE’s cafe. Trin. 14Ca. 2.
Sir Henry Vane was indiQted at the King’s Bench for
" compaffling the death of king Charles the Second, and
intending to change the kingly government of this na-
tion ; and the overt-afls which were laid, were, that he
with divers other unknown perfons did meet and confult
of the means to deftroy the king and government, and
did take upon him the government of the forces of this
nation .by fea and land, and appointed colonels, cap-
tains, and officers ; and the fooner to effeét his witked
defign, did aCually, in the county of Middlefex, levy
‘war.

The prifoner objeted that a levying of war in Surrey
~could not be given in evidence to a jury in Middlefex.

But the jupces refolved that in this cafe the treafon
Taid in the indi@ment being the compaffing of the king’s
death, -‘which was in the county of Middlefex, and the
levying of war being laid only as one of the overt-aéls to
prove the compafling of the king’s death, though this
levying of war be laid in the indi@ment to be in Mid-
dlefex, yet a war levied by him in Surrey might be given
in evidence.

But it was agreed at the fame time, that if an indi&t-
ment be for /evying war and that made the treafon for..
which the party is inditted, in that cafe the offence
charged is /ca/, and muft be laid in the county where
in truth it was. Kelyng 1. Th

‘ e
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The above determination was ruled to be law in ‘the
cale of Thimas Theodofius Deacon, for high treafon,
20 Gm. 2. In this cafe an objeCtion was taken by the
prifoner’s counfel, that a fa& proved was not committed.
in Cumberland, the county where the venue of all the
overt-alts was laid.

ABNEY and FosTER, Juftices, held, that it is indeed
meceffary on this indi@ment that fome overt-a& laid be
Preved on the prifoner in Cumberland, but that being done,
alls of treafon tending to prove the overt-alts hid,
though done in a foreign. county, may be given in evi-
dence. 9 8t Tr. 558. Foff. 9. :

fule the Fifth.

The levying of war can in no cafe be given in evi-
dence as an overt act in any county in which it is me¢
laid, unlefs it tend to prove fome overt-a& that is ex-
prefsly laid. 2 Hawk. P. Cr. ca. 46.

———
CHAPTER V.

Of Evidence which may be given on an Indiciment for treafon,
notwithflanding the flat. ] Will. 3. fec. 8.

Gule the Ficft,

NO evidence fhall be admitted or given of any overta
a§ that is not exprefsly laid in the indi@ment againft
}ny per{on or perfons whatfoever. Englify flat. 7 Wik 3.

lee. 8.

Hule the Serond.
But circumflances not laid in the indi€tment, may be
given in evidence, notwithftanding the provifion of the

above cited ftatute. 7 Will. 3. fec. 8. .
FosTER, in his reading upon this fe&tion of the above

cited ftatute faith—

* This fatute never pafled in Zrelasd.
3T In

i
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"I the eafe of AmBRrosE Robgwoop in B. R. 8 Will. 3.
indiQed for compafling the death, of. the king, two of
the overt-aéts charged were, that he'and. others met.and
‘confulted the proper means of way-laying the king, and
attacking him in his coach ; and alfo that they agreed to
provide forty men for that purpofe- Lo

‘The counfel for the crown offered to give in evidence

that the ' prifoner produced to one of the confpirators a
Tift of the names of a fmall party which was to join in
the attempt, and of which he was to have the .com-
mand, with his own name -at the head of the: lift, as
their commander. This evidence was oppofed. by the.

rifoner’s counfel, becaufc the circumflance was. not charged
in the indiétment ; and- this claufe of the aét was much

prefled. S

But the courT faid, that this circumftance, if proved,
amounting to a dire& proof of the overt-ats which were
laid, viz. the meeting and coufulting how to kill the
king, and their agreeing to provide forty men for that
purpofe, and falling under: the fame fpecies of treafon,
was very proper to be given in ¢vidence. 4 St. Tr. 661.
Foff. 245. y .

In major Lowick’s cafe, Old-Bailey, 8 Will. 3. the
courT alfo declared, that if the circumftances of pro-
viding forty men had not been laid, it might, notwith-
ftanding, have been given in evidence; for it was a direct.
proof of the firft overt-alt, viz. the meeting and con-
fulting the proper means to kill the king. 4 8z Tr. 718.

Foff. 245.

Same rule in the KinG v. CHR1sTOHER LAYER, B. R.
9 Geo. 1. His correfponding with the pretender, though

not laid, and though made treafon by faz. 128" 13 Will. 3.
Irip. 2 Geo. 1. ca. 4. fec. 2. 4 Stat. at large 322. 19Geo.2.
ca.1. 6 Stat. at large 695, was given in evidence, for it .
diretly tended to prove one overt-act that was laid, viz.
his' confpiring to depofe the king, and to place the pre-

. tender on the throne. ‘ :

And this rule was adhered to in Sir JouN WEDDER-
BURN’S cafe, 19 Geo. 2. The overt-a&s were laid at

Aberdeen, in the fhire of Aberdeen. It was proved by two
witneffes that the - prifoner was with the rebels at Aber-

T o deen,
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deen, and by thofe and: other witnefles that he was at
divers other places with-them. - ' .

The king’s counfel called witnefles who proved like-
wife that he was appointed by the pretender’s fon col-
letor of the excife; and that he did actually colle&t the
. affize in feveral places where the rebel army lay, by virtue
of that appointment, for the ufe of the rebel army.

~ The prifoner’s counfel infifted that this evidence ought
mot to ‘be admitted ; for though colletting money for
the fervice of the rebels'is an overt-a&;,. yet it not being
laid in the indi¢tment, no evidence ought to be given of
it; and they relied-on the ftatute of 7 Wil 3. but in
this they were over-raled, upon the reafons before given in -
. thecafe of Deacon. 9 8t. Tr. §80. Fof.22. Ante 5os.
In VAUGHAN’s cafe, admiralty’ Seffions, Old-Bailey, - before
HorT, C. J. &c. 8 Will. 3. it was adjudged in the con-
ftruition of far. 7 Will. 3. that where a man is indicted
for high treafon-in adhering to the king’s enemies; and
certain alls of hoftility done by him in a certain {hig
called the Clencarty, are laid as ‘the overt-aéts of fuch
adherence, no'evidence can be given of any other diftin&
alt of adherence, having no relation to, nor any way
tending to prove what was done in the Clencarty, though
it conduce to prove the fame fpecies of treafon; and
therefore that on fuch an indiGtment 'no evidence can be
given of the prifoner’s having run away to the enemy
in .2 cuftom-houfe ‘boat, &c. 2 Hawk. P. C. ca. 46.
§8t. Tr.17.38. © ° L

fule the Third,

But where one is indi¢ted for high treafon in com-
pafling the king’s death, and a confult and agreement to
affaflinate the king is laid as one of the overt-acts of fuch
treafon, the defendant’s giving about among the confpi-
rators a lift of ‘the perfons names who were intended to
be employed in the affaffination, may be given in evi-
dence againft him upon fuch indi@&ment. 2 Hawk. P, -
C. ca. 46. ' . . Co

So ruled in Rookwood’s cafe, becaufe it naturally tends
to prove his agreement to the intended affaffination, which

' 3T2 agreement



is ont of ‘the overt-a&ts laid in the indi@tment.
See Ruwkwood’s cafe. Ante §506. :

Binle the Fowth.

. Alfo where the writing of feveral treafonable letters is
laid as an overt-a&, of high treafon, in compafling the
king’s death, and the purport of fuch letters is only fet
~ forth in the indi@tment, without a particular recital or

defcription of any of them, the particular letters making

ood fuch charge may be read at the trial. 2 Howd.

. C. ca. 46, -

Which rule was laid down in the Kinc v. Francrs
Fraxcia, a jew, Old-Bailey, Fanuary feffions, 3 Geo. 1.
The overt-a&k was thus laid ¢ And that he the faid
¢ Fyancis Francia, did traitoroufly compofe and write,
¢« and caufe to be compofed and written, feveral traj-
¢ torous letters, notifying the intention and refolution of
¢ him the faid Francis Francia, and the other traitors, to
¢ move and levy war, &c.”

The letters to which this overt-at referred, being of-
fered in evidence, the prifoner’s counfél objected to the
reading of them; fubmitting, that the charge of the
overt-act being general, that he wrote feveral treafonable
letters, though the crown ‘might fupport that allegation, .
by thewing a confeflion of the faét, of writing feveral
fuch letters, or might give evidence in general that he
did write fuch letters, yet they could not produce parti-
eular letters, becaufe every one of fuch letters would be
- an overt-a& in itfelf, and they were not laid in the in-
di@ment. This objetion they grounded on the ftatutes
of treafon. By the 25 of Edw. 3. though the intention
was the crime, yet that intention muft be declared by
open aff or deed.  And by the Ratute of William 3. no-
thing fhall be given in evidence but what is exprefsly laid
in the indiCment. "If it be allowed under a general
cifarge to prove a number.of falts, which are not charged

articularly in the indié&tment, the fecurity of the law

will be eluded, and a man will not be able to make a de-
fence, than if it had been laid in general that he had
<onfpired the death of the king; that it had been laid
' S 77 and



599
and that in order thereto he had been guilty of feveral
treafonable praltices : and Gregg’s cafe was mentioned,
where the letter was fet out at large in the indi&ment.
10 St. Tr. App. to Hargr. 77. .

But the courT held, that here was an overt-a& laid,
and that it was fufficiently defcribed, and that is all the
flatute requires. The a& fays, that no evidence. fhall
be given of any overt-a& not exprefsly laid in the indi&-
ment. None can fay here is not an overt-a& exprefsl
Taid. If it is exprefsly laid and fufficiently defcribed, it
is hot neceffary to mention all the evidence that is to
prove the overt-a®t. The intent of the law is no more
than that the overt-a&® fhould be fufficiently defcribed
and charged. It is here fo charged and defcribed 5 the
- defign and intention of the letters are fet forth; and
they go to prove, that fuch letters manifefting fuch de-
fign and intention te levy war were written. Here the
crime is compafling and imagining the death of the king 5
and the writing and fending letters to foreigners to excite
a war, is the overt-a&t, and that a& is exprefsly laid in
the inditment which is fufficient, without fetting forth
the words of the letters. 6 8¢ Tr. 77.° o

FosTER faith, that in every indi€lment for compaf-
fing and imagining the death of the king, the queen, or
their cldeft fon and heir; and alfo in every indiGtmem
for levying war, or adhering to the king’s enemies, an
overt-at muft be alledged and proved. For the overt-
a& is the charge to which the prifoner muft apply his
defence. But it is not neceffary that the whole detail of
the evidence intended to be given fhould be fet forth;
the common law never required this exatnefs, nor doth
the ftatute of king William require it. It is fufficient
that the charge be reduced to a reafonable certainty, fo
- that the defendant be apprized of the nature of it, and
prepared to give an anfwer to it. Fof. 194.

Yet there are inftances of indiGtments where the very
words charged as treafonable bave been fet. forth.

CHAPTER
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CHAPTER VI

Q" proving the Overt-afls laid in an Indu?ment Jor
Htgb Tregfon.

Hinle tbz Firlt.

WHERE feveral overt-a&ls are laid in.an inditmene
* for high treafon, the prosf. of any one of them maintaing
the indi@ment, as much as-if every one of them wcre
proved. 2 Hawk. P, C. cd, 46.

HALE confirms this rule. He faith, that more overt-
adts than one may be laid in an mdn&ment for high
treafon, and then the proof of any ome of them fo lald
they being in law {ufficient overt-alts, maintains the
indi@ment. 1 Hale 'R; C. a2, :

And FosTeR fays it is now fettled, that if divers overt-
3éls be laid, and bat one proved, it will be fufficient to
fupport the chargc, and the verdx& muft. be for the

crown. Fgf.'194.

" As in the King w. Romm'r Lowick, April feffions,
Old-Bailey, 8 Will. 3. indicked for high treafon, in.com-
- pafling and imagining the death of the king; on an ob-
jeQion made by Mompefon and fir Bartholomew Shower,
counfel for the prifoner. 4 St. Tr.718. dnte 506. -

HoLT, C. J. and the reft of the court held, that if
feveral overt-a&ts be laid, and but one proved, yet the
_defendant may be found gullty 4 8t. Tr. 718. :

So'in the KinG v. CHRISTOPHER Lunn, at bar, B. R.
-Mich. 9° Gea. 1, 1722, the fame pomt was made and
Wcr-ruled

ﬁuit the Second.

From the laft-rule it refults, that ‘where divers overg~
aéks are laid, and the indi@ment in point of form hap- ,
peneth to be faulty with regard to fome of them, the
court will not quafh it for thcfe defc&s, becaufe that -

would
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would deprive the crown of the opportunity of proving
the overt-acts, which are well laid. Fof. 194

- 8o determined in the Kinc v: Lowick, in which the
objection was argued very much at large by the prifoner’s
counfel, and mooted by the bench; but .
- . HovT, C. J. with the unanimous confent of the other

Jadges, declared that if an overt-at be badly laid, yet
* 1t may be given in evidence to fupport an overt-alt well

laig, Zor if it were not laid at all, the fal may be given
In evidence. 4 8t Tr. 417, '

1

CHAPTER VIL

Of variance between the Evidence given, and the matter
' Jet forth on the Record.

fiule the Filt,

" 'WHERE an inditment is for writing a libel fecundem
Zenorem fequentem ; or for forging a deed fo and fo de-
feribed, any, the leaft variance, between the libel re-
cited, or the deed defcribed, and thofe given in evi.:
dence is fatal. 2 Howk. P. C. 46. 7 edit, vol. 4. 453.

-
t

finle the Second.

But where the fubflance only of a libel is fet forth it is
fufficient, if the libel be proved to have the fame fenfe as
is {et forth. - Zbid. . )

-In.the KING v. HALE, Hilary, 7 Geo. 1. B.R. PraTT,
C. J. allowed the libel to be read, faying he would put it
upon the defendant to thew that there were material va-
riances. 1 Stra. 416. o

- And the practice now is, on indi€&tments for forgery,

" libels, &c. that the clerk of the crown reads from the
record the matter fet forth in the indi®ment, while the '
defendant, his counfel or agent, examine the original
paper. :

1.
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“In the Quesn v. doftor Daaxe, Mickaclmas, § Axns,
B. R. Information for a libel, in which were contained
divers fcandalous matters, fecundum tenorem fequent? and
in fetting forthja fentence of the libel, i was recited
with nor, inftead of sst, but the fenfe was not altered.
thereby. _

Defendant pleaded not guilty, and this wariance ap-
peared upon d!')xe evidence, on- which the jury found 2
ipecial verdi&.

~ The courT held firff, cujus guidem temor imports a true.
copy. Vide Regis 169. 8 Co. 78. Co. Ent. 508.
2 Sound. 121, In bac que fequitur forma. § Co. §3.
Tenor is a tranfcript, and implies the very fame.

Secondly, They held that this was not a tenor, by rea-
fon of this variance, for mot and sor are different, diffe-
rent in grammar, different in fenfe. And,. -

Powis, J. held, as to the point where literal omiflions,
&c. would be fatal, that where a letter omitted or changed
makes another word, it is a fatal variance ; otherwife
where a word continues the fame. And in the principal
eafe, no man would fwear this to.be a true copy.

Thirdly, The courT held, that there was a difference
between words fpaben and words written ; of the former
there could not be a tener, for there was no original to
compare them with, as there is of words written, and.
though there has been attempts to plead a guorum tenor of
words fpoken, it has never been allowed, and therefore
where one declares for words fpoken, variance in the
omiflion er addition of a word is not material, and it is
fufficient if fo many of the words be proved and found
as are in themfelves altionable. Sir Fabn Bruges v.
Warenford, Dyer 75. Lady-Rascliffe v. Sbubley, Cro.
Kliz, 224. Blyfet v. Jobnfen, Cro. Eliz. 503. :

Otherwife in debt upon a bond, for upon nen of
Jactum, the variance is fatal. 2 Roll. Abr. 718. :

Fourthly, Hort, C. J. held, that in. pleading there.
were two ways of defcribing a libel, or other writing ;
by the words or by the fenfe : by the words, if you de-
clare of .a libel cujus senor fequitur, 8%, or que [equitme
in bis Anglicanus verbis fequentibus, you defcribe it by
its particular words, of which each is fuch a mark, thz‘;
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Aleberry, alias difP Fobn Aleberry, of Walthamvabbey, and
theba';iz- dii? is abby in the record ; one is bey a;'zyd the
_ other is by. This varianceis in the alias dic?, where the
court has always obliged the party to defcribe the fpecialty
fiteratim, And in thefe cafes you never go by the found,
becaufe the party has fomething elfe to guide him, and if
he miftakes it is not to be imputed to his own negligence.
In a plea of mifnomer indeed it is otherwife, becaufe
shere the party has nothing to go by but the found. - .
Mich. 13 Ann. the writ was Grawley, and the record
Crowley, 12 Aff. pl. 2. Annfly and Anefly. Pofch. 4.
Geo. 1. Shartlefs and Sbarpl);ﬁ. Bra. Variance 26. -
Baxfler with an /, and Baxter without an f, all thefe
were held tq be fatal varjances in the defcription of g
_record, and yet no body will fay they might have been
taken advantage of by plea of mifnomer in abatement.
"And the reafon of all thefe cafes’ is what is laid down ih
doétor Drake’s cafe, that in all cafes where the party hag
any record or fpecialty by which he may make an exa&
defcription, in fuch cafes the moft. minute variance is
fatal. And Mr. Juftice Powys, who held with the ex-
ception about ot and mor faid, that if the court once
gave intp the folutjons of thofe variances, they would
never know where to flop ; but being once out at fea,
~would find it very difficult to fteer inta harboyr again. ‘
But this writ of error would have been well enough,
. if the alias difP had been left out, becaufe it is fufficient
- if the record anfwers the defcription; and. though it
wauld ‘contain more, yet. that excefs muft.of neceflity
-imply a fulnefs, and if there be a fyll anfwer to the de-
fcription, it is as much as is required. But though it
“ would be good in fuch a cafe, yet though it is not requi-
fite to infert the addition, any variance whatfoever, if the
party will take upon him to be more than ordinarily parti=
cular is fatal; for then the record does not anfwer. the
defcription, as it docs where the writ of error makes a
total omiffion of the addition, . '
" Sed per curiam, the cafes cited are of variances in the’
name of the party, which is more confiderable than the
name of his refidence. Thefe words are both properly
- ufed, fome fpell it abbey apd fome fpell it abdy, a&d if
o : nere
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there be occafion we take the latter as an abbreviation of

e former, Per curiam, the record is well removed and
the judgment muft be affirmed. 1 Stra. 201, 231, 232,
Vide do@or Didke’s ca. Ante §12: _

So in the KiNG, v. Beacn, Michaelmas, 18 Geb. 3:
B. R. The defendant hid been convicted of perjury in
an affidavit. Upon fhewing caufe why the judgment
fhoald not be drrefted, exception was taken by Dinning
and Buller in fupport of the rule, that there appeared-a
naterial variance between the indiGtment and the affidas
wit; for in the affidavit the defendant {fwore that he
¢ underflocd and believed, &c.” whereas the aflignment of
the perjury in the indi@ment was, « that he had falfely
< {worn, that he underiood and believed, &c.” oniitting
the letter £ '

It Was infifted that this being a variance iit the mate- '
rial part of the clarge, namiely, it the affignment of the
perjury itfelf, was fatal, and could not be cuted by ver-
di&, and cited the Queen v. Drake. 2 Salk.” 660.
Anté 513,  Hutton §6. Cro. fJor. 133: § Rep. 4%
2 Lord Rayin. 1224.

Lord MansrieLp. This was an dpplication for a new
‘trial for perjury in an affidavit, upon the ground of a
matetial mnde between the affidavit and the indi&-
ment, the letter / being left out in the weord under~
ftood : and it comes before the court after the jury have
read it ¢ underflood.” We have looked into all the cafes
upon this fubjeQ, fome of which go to 2 great degree
of nicety indeed, particularly the cife in Huttm 6,
thaken by the doétrine laid down in 2 Hawk. ca. 46. 239.
6 Edit. 339. The true diftinQtion feems to be taken in
the cafe of the Queen v. Drake, 2 Salk. 660. which is
this, that where the omiffion or addition of 2 letter does
not change the word, fo as to make it another word, the
variance is not material ; in criminal profecutions a de-
fendant is allowed to take advantage of nicer exceptions :
but this is a cafe where the mitter has been fairly tried,
and where the omiffion of the letter f certainly does nqt
change the word ; therefore the jury were right in read-
ing it underftood. Cowper 229, 236, 2 . P.C.

31V 2 o Bdx.
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1E’du’4 o dAnte rale t and 2. p. 205. Dougl. 193, Y04+
L% s\iMa. #- 50§ 8! 93 9:
The";imc v. Hart is in point. At the lent affizes for
the county of Worcefer, 1776, the defendant was tried
for forging a bill of exchange, which was fet ferth in the
mdi@ment, as follows, that is to fay:

* ¢ No.215. [.42 00 06. Huovrr, April 24, 1775

* Two months after date pleafe to pay to Mr. 7 '

4 Yomes, or order, the fam of forty two pounds, value

% received, and place the fame to account of

T . % GeorGe Princs”
« Mefl. Hallidey & Co, batikers, London.”

. 'When the bill was produced in evidence, it appeared
that the word™ received” was fpelt ¢ reciavd,” and it was
-obje&ted that this variance was fatal ; for although the
two words have the fame faund, yet as the profecutor had
undertaken by the words ¢ as follows, (that is to fay),”
to recite the bill fecundum tenorem, he was bound to do
it literally and precifely.

It was left to the jury to cenfider whether they
. .thought the'two words imperted one and the fame thingy
.and they found the prifoner guilty: but the judgment
was refpited for the opinion of the judges. :

Fhe JUDGEs ‘conceived it to be a proper queftion for
‘the jury ; for confidering it as an abreviation, yet if it
.meant only the fame word as that ufed in the indiCtment,
it would -not vitiate. -

GoukLp, J. faid, he confidered it as the fame word,
only mif-fpelt, and that there was not a poffibility of mif-
.taking it for any other word in the Englith language.
- Leach, Cr.Ca. 2 &dit. 131, 3edit. 172,

fule the Rifth.

_Where it is undertaken to fet forth a public flatute, =
mif-recital en the record is fatal. _

~ Soin Boyce v. WHITAKER Hil. 19 Geo. 3. This wasan

a&ion on a bail-borid brought by the plaintiff as affignee

of the fheriff of Kent. ‘The ‘defendant prayed oyer of

: the
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the bond and condition, and fet forth the ¢condition,
which was in the ufual form, and then pleaded, that,
¢ before the making of the writing obligatory aforefaid,”
&c. and fet forth the ftatute of Hen. 6. c.9. and then
went on — ¢ which faid writing obligatory the faid fhe-
¢ riff took by colour of his office againft the form of the
* ftatute aforefaid.” - The a& was mif-recited, and earl
MansrFIELD faid, that if the defendant had unneceffarily -
f2t out the a& of parliament, he would hold him to half
a letter; and BULLER, J. added, that there were many
cafes where the word ¢ aforefaid” had been held to tie
the party up to an xa revital, and the plea here con-
cluded, that the bond was taken ¢ againft the form of
the ftatute aforefaid.” Dougl.97.

NoTs—. lafs, in a note to his report of the above
. cafe fays, lord MaNSFIELD afked if there was any doubt
whether the ftatute was a public act ? .
. Davenport, as amicus curie, faid it had been doubted,
and was therefore always fet ont. It is recited in the
e;fe- of Lenthall v. Cooke, and alfo in Dive w. Manningham.

Jow. 6o. ' .

file the Birth.

The courT can only take notice of mif-recitals of pri-
vate als of parliament, when mu/ tiel record is pleaded ;
except as to the commencement, prorogations, and fef-
fions.

Rex v. WirLpe, Mick. 21 Car. 2. which was an in-
formation under a private a& of parliament, after verdi&t
for the pofecutor on the plea of ¢ npot guilty,” a motion
was made in arreft of judgment, becaufe there was a
miftake in fetting forth the commencement of the par-
liament. The anfwer given was, that, being a private
" a&, the court could not take notice of the miftake on
that motion, as it did not appear on the record, and
that the defendant ought to have pleaded #u/ #e/ record,
but the court held that they were bound to take notice -
of the commencement, prorogations, and feffions of
parliament. 1 Lev. 206, Dougl. (im motes).97. - i’ila’t}t

v. Hill,
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‘% HWl. - Mich. 10 Will. 38. 1 Lord Raym, 318
t Salk. 330. ' o

In TurviLLE v. AYNswORTH. Mich, 1 Geo. 2. it
wag determined that a variance in the name of a cor«
porationt is fatal. This was an altion upon a’,SouthT'
Sea contra&l, the plaintiff declared it was for flock
in the company trading ad mari Aufirial vocat the Souths
Sea company.

It was infifted on at .the trial, that fuffralis was the
proper word without an i, and therefore the evidence did
mot {upport the declaration: and it was agreed to take
a verdict for the plaintiff, and to apply to the court.
" After a great debate a new trial was gtanted; for
it was a differenf corporation; and if the word Au-
Jerial’ was to be rejeGed, it wauld not do 3 for ‘then it
‘would be a company trading to all feas, wheteas they,
trade to the South-Seas only ; and the Anglie vocar’, the
South-Sea company will not do where there is a proper
Latin. word which is not made ufe of. James Ofborne's
¢a. 10 Co. 130. 2 Stra. 787, 788. 2 Lord Raym.1515."

Nore—~Douglafs, in a note to his report of the King-
v. Mayg, puts a query upon the law of the laft cafe, an

. feems to confider it over-ruled by the King v. May, and
the King v. Beach. Cowp. 229. Arte §15. Dougl. 193,

194. .
Sr—py—e———
CHAPTER VIIL

OF Evidence to fupport an IndiGtment Jor Words charged ts
ke fpoken by the Defendant : and how fuch Indiciment ié
ffected by variances - _

Rule.

IT is no evidence in a criminal cafe that the defen-
dant faid /5 and fo, or, words to the like effet, becaufe
. the court muft know “the wery words to judge of thei¥
force and effek. 2 Howk. ca. 46.

' And
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And the reafon of this rule is, that of words fpoken
there can be no fenor, that is tranfeript, for there is no
original to compare them with, as there is of words
written : and though there have been attempts to plead
a tenor of words fpoken, it has never been allowed,
‘And therefore if a plaintiff detlares for words fpoken a
yariance in the omiffion or addition of a word is not
material, and it is fyfficient, if fo many of the words
be proved and found as are in themfelves aGionable.
32 Vin. abr. 68. pl. 46. ' '

So in HusseY v. CookE, Eaffer, 18 Fac. 1. In the
Star-Chamber. The courT held that if a Wwitnefs depofe
that a defendant did perfuade a juror to ‘appear and do
him reafonable favour, or words 7o the like effec?, this is
no fufficient proof in criminals, becaufe the coyrt muft
know the very words to judge of their force and effe&,
Hob. 294. Foff. 200. 1 Ifale, P.G. 111, 115, 323.
3 Kel. 14. _ o

Harg, CokE, and FosTEr fully juftifies the principle
‘of this rule. FosTER fays, as to mere words fuppofed
to be treafonable, they differ widely from writings
in point of real malignity and proper evidence. They are
always liable to great mifconftruétion from the igno-
rance or ipattention of the hearers, and too often from
a motive truly criminal. And therefore I choofe to ad-
here to the rule which hath been laid down on more oc«
.cafions than one. fince the revolution, that loofe words
to any a&t or defign are not overt-acts of treafon.. Fof.
200. , - , .

KEeLYNG fays, I fee no difference between words re-
duced into writing and words fpoken. FosTER anfwers,
the difference appeareth to me to be very great, and
lieth here,  Seditious writings are permanent things,

.and if publithed they fcatter the poiRm far and widg.
They are' alts of deliberation capable of "fatisfattory
proof, and not ordinarily liable to mifconftruction; at
leaft they are fubmitted to the judgment of the court, -
naked and undifguifed as they come out of the author’s
hands. Words are tranfient and fleeting as the wind,
the poifon they fcatter is at the worft confined to the
. nggrow circle of a few hearers; they are frequenty the
¢
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efle of fudden tranfport, ecafily mifunderftood, and
often mif-repeated. Kelyng 13. Foff. 200. _
The fuppreflion of a word or fyllable may change the

fenfe. So the change of an emphafis. 8o words fpoken
in exclamation conveying by found and gefture furprife
and abhorrence, may Ee reprefented in evidence as
fpoken blafphemoufly or feditioufly.

CHAPTER IX,

Of variance between the circumflances [¢t forth in the indid-
menty and thofe given in evidence.

Wule the Firt,

A VARIANCE, between an indi@tment or appeal of
death and the evidence, as to the inftrumental caufe
mentioned in fuch indi@ment or appeal, is no ways ma-
terial, fo that the party be proved to have died by the
fame kind of death 3s alledged in the indi@ment or ap»
psal. 2 Hawk. P.C, ¢a. 46. Holes P.C. 291, Gilk.
Fid. 270. 277.

Aule the Seeand,

Therefare if one be indicted or appealed for killing
another with 3 faword, and upon evidence it appear that
he killed him witha ﬁy;, hatchet, billy or hook, or any
_other weapon with which a wound may be given, he
ought to be found guilty ; for the fubflance of the matter
is, whether he gave the party a wound of which he died
and it is not material with what weapon he gave it; for
the common effe@ual word is precﬁ though for form
fake it be neceflary to fet forth a particular weapon.
2 Hawt. P, C. cp. 23. ca. 46. Symm. 365, 2 Inff.
319 : ‘

Rule
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Aule the Third.

And on the fame ground it hath alfo been adjudged
that, on an indi@meit or appeal for poifoning a2 man with
one kind of poifon, may be maintained by evidence of a
different kind of poifon; for the fubftance of the mat.
ter is, whether the defendant did poifon the deceafed or
not. 2 Hawk. P. C. ca. 46. 3 Inff. 135. 2 Hale. P.C.
291, '

Fule the Fourth.

Yet evidénce of fpoi('oning, burning, or famifhing, of
any other kind of killing wherein no weapon is ufed,
will #e¢ maintain an indi@®tment or appeal of death by
killing with a weapon; and evidence of killing with a
weapon will not maintain an indi®ment or appeal of
poiloning, &c. becaufe they are different kinds of deaths.
2 Hawk. P. C. ca. 46. 2 Hale 291. 2 Inf. 319.

_The above rules are fully illuftrated in two cafes.

Firfl, The KinG, v. RicArD WESsTON, indilted for
murder, Michaelmas, 13 Fac. 1. The defendant, a yeos
man of the tower, and fervant to fir Fervais. Elwis, lieus
tenant of the tower, and, under the licutenant, the
keeper of fir Themas Overbury, then prifoner in the
tower, was indi&ed---For that the faid Richard on the
siinth day of May in the eleventh year of Fac. regis, in'
the tower of London, gave to the faid fir Thomas Overbu
poifon called rofeacre, in broth, which he the faid fir Thomas'
received et ut ide Richard Weflon prafatum Thomas Over<
bury magis celeriter interficeret et murdraret 1 Funit 11 Foc.
regis fupradicl. gave to him another poifon called whity
drfeniz, &c. and that 10 Zulii'dnn. 11. fuprad gave Him
a poifon called mercury fublimatum tarts ut predit? Thomis
Overbury magis celeriter interficeret et murdraret and that’
4 perfon unknown, in the prefence of the faid Richdrd

¢flon, and by his commandment and procurement the'
r4th September Ann. 11. fupradii? gave the faid fir
Thomas a clyfter mixed with poifon called mercury’
foblintate ut predium Thomam magis celeriter irderficeret

! % . ! ol



§21
& wurdvave. Bt prediftus Thomas Overbiry de [opers:
libus venenis predictis et operationibus inde, a pradiflis fepe-
rolibus temporibusy, e, gravitey ldnguebat ufque ad 1§
diem Septemb. anno. 11. fupradiflo, quo die difius Thomas
de prediftis [eperalibus venenis obiit venenitus, &c. - And
albeit, it did fot appear of which of the faid poifons hé
died, yet it wai refolved by all the yupcks of the King’s
Bench that the indiétment was good § fot the fubftance
of the indi®tment was, whether he was poifoned or no;
And upon the evidence it appeared that Wefort, within
the time aforefaid hid given unto fir Thomas Overbury
divers other poifons as namely, the powder of diamonds,
cantharides, lapis caufficas, powder of fpidets, and agua
Jortis in a clylter. And it was refolved by all the glid
judﬁes, that albeit thefe faid poifons were not contained
in the indi€ment, yet the evidence of giving them was
fufficient to maintain the indi&tment; E)i' the fubftance
of the indiCtment was whether he were poifoned or. no.
%ut when the caufe of the murder is laid in the indi&t-
ment to be by poifon, no evidence can be given of ane-
- ther caufe 5 as i weapon, burning, drowning, or other
caufe, becaufe they be diftinét anﬁ feveral caufes; but
if the murder be laid by one kind of weapon, as by a
fword, dagger, &c. it is fufficient evidence, becaufe they
‘be all under one clafs or caufe. 3 Inf. 49. _

.. Afterwards Arnn Turner, Gervafe Helwys, and Richard
Franklin, a phyfician, (purveyor of the poifons) were in-
di€ted as acceflories before the fat done, and it was re-

" folved by all the judges, that either the proofs of the
poifons contained in the mdié&tment, or of any other poi-
fon were fufficient to prove them acceffaries; for the
fubftance of the indi€tment againft them was, whether
they did procure Weflon to poi%on fir Thomas Overbury.
in the KiNG v. MackaLLY. Paf. 9. Fac. 1. be-
fére all the yunGes of England, it was refolved, that if
a man be indiéted; that he with a dagger gave another
a mortal wound, upon which he died, and it is proved
that he gave the woind with a fiword, rapier, ftaff, or
bill, in that cafe the defendant ought to be found guiley;’
for the fubftance of the matter is, that the part indig-
ed has given him a mortal wound whereof he died, and

the circumftance of the wmanner of the weapon is not
‘ material
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material in cafe of indi@ment; and yet fuch circums
I apon: ought

to be'mentioned in the indi@ment. 9 Co. 67. °

CHAPTER X

OF ERvidence to fupport an Indiiment againft the Principal
‘ in a fecond degree. '

Rnle the Firk.

ANTIENTLY he that ftruck the firoke, whereof the
party died, was only the principal, and thofe that were
prefent, aiding and affifting, were but in the nature of
acceflaries, and fhould not be put on their trial, until he
that gave the firoke were attaint by outlawry or judg-
ment. 40 Af. 25, 40 Edw.2. 42¢cs. 1 y P, E‘,
437 - |

But at this day, and long fince, the law has been taken
otherwife, and namely, that all that are prefent aiding
and affifting are equally principals with him that gave
the ftroke whereof the.party died ; for though one gave
the ftroke, yet in the interpretation of the law it is the
ftroke of every perfon thet was prefent aiding and affit-
ing, and thopgh they gre called pringipals in the fecon
degree, yet they are principals. 1 Hal, P. C. 437.
Gyltin'’s cafe. Plowd. 97. 100.

FosTeER adds, that in order to render a perfop an
accomplice and a principal in felony, he muft be aidi;l‘
and abegting, or ready to afford affiftance if neceffary.

Hule the ztcnnn.
So when many agree and mest to commis 2n i

&, which is perpetrated by one only, all who are pre-
fent and abetting him, or ready to aid him are princi-

pals in the fecond degree, and are oufted”of clergy, 4

3x2 we
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well as the principal in the firft degree. 2 Hawl P..C.
46. Gedit. 127. Pof. Rule 8.

But in fuch cafes the evidence that conftitutes an of-
fender in the fecond degree is matter of aw upon which
the court, and not the jury, determines. The King v.
Royce. 4 Burr. 2076. Poft. 528.

4. B. and C. are indited for killing I, §. and that 4.
ftruck him, and that the others were prefent, procuring,
abetting, &c. and upon the evidence it appears that B.
ftruck, and that 4. and C. were prefent, &c. In this
cafe the indi@ment is not purfued in the circumftance,
and yet it is fufficient to maintain the indi¢tment; for
the evidence agrees with the effe® of the indi€tment;
and fo the variance from the circumftance of the in-
di@ment is not material, for it fhall be adjudged in hw,
the wound (the firoke) of every one of them, and is as
ftrongly the ack of the others as if they all three had held
the weapon, &c. and had altogether ftruck the deceafed.
9 Co. 67. See the principal admitted in Robert Mary's
cafe, 9 Co. 112. b. and lord Sanchar's cafe for murder.
9 Co.119. 4 Co. 42. 4. 11 Co. 5.5 3 Inf. 138. 1 Rall.
Rep. 31. 2 Hale, P.C. 292. ,

PLoWDEN agrees with this rule. In his report of cer-
tain points fettled at a feffion held at the town of Salop,
1 Mary 1. before BromLEY, C. J. B. R. PLowpEN, and
others, it was refolved, that when many come to do an
a&t, and ome only does it, and the others are prefent
abettmg him or ready to 2id him in the fa&t, they are
principals to all intents as much as he that does the fact ;
for the prefence of the others is a terror to him that
is affaulted, fo that' he dare not defend himfelf; for if
a man fees his enemy and twenty of his fervants coming
to affault him, and they all draw their fwords and fur-
round him, and one only ftrikes him, fo that he dies
thereof, now the others fhall with good reafon be
adjudged as great offenders as he that ftruck him ; for if
they had not been prefent he might probably have de-
fended himfelf, and fo have efcaped : but the number of
the others being prefent, and ready to ftrike him alfo,
ﬂxall he adjudgcd a great terror to him, fo as to make

hxm
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him lofe his courage, and defpair of defending himfelf,
and by this means they are the occafion of his death.
So that their prefence is the caufe of terror, and terror
is the reafon that he receives the wounds, and the wounds
are the caufe of his death. And then in as much as
both together, viz. the wounds and the prefence of the
others who gave no wounds at all are adjudged the caufe
of his death, it follows that all of them, wsz. thofe that
ftrike, and.the reft that are prefent, are.in equal degree
and each partakers of the deed of the other. And note
withftanding there is but one wound given by one only,
yet it fhall be adjudged in law the wound of every one,
that is, it fhall be looked upon as given by him who gave
it by himfelf, and given by the reft, by him, as their
minifter and inftrument. And it is as much the deed of
the others as if they had.all jointly holden with their
" hands the inftrument with which the wound was given,
and as if they had altogether ftruck the perfon that was
killed. - So that it cannot be well termed that they that
gave the wound are principals in deed, and the others
principals in law ; but they are all principals indeed, and
in the fame degree. 1 Plowd. Comm. 98. :

fiule the Third.

Where the indiment is on a ftatute, the fame rules
apply as where the indi¢tment is at common law.

As in the CoAL-HEAVERs cafe.’ Old- Bailey, %ul_}v{eﬁm,
1768, before Parker, C. B. Asron, J. B. R, and
Gouwrp, J. C. B.

Fobn Granger, Daniel Clarke, Rickard Cornwvall, and
four others were indi¢ted on the black-a?, for that they
¢ with certain guns charged with gun-powder and leaden
$¢ bullets, did wilfully and malicioufly {hoot at one Fabn
¢ Geen (in his dwelling-houfe) againft the fatwte and
¢ againft the peace.” :

Four of the prifoners were proved to have fired at
Green, through the windows of his houfe ; and the marks
of a great number of balls were afterwards found in
different parts of the room. The other three prifoners
were proved to have been prefent when the others ﬁr;d,

' ut
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but they ‘were not fcen to ufe any firc-arms themo
felves.

The jory found all the prifoners guilty ; but a quef
tion was referved for the opinion of the judges, whether
thofe who weére only prefent aiding and abetting were:
involved in the fame guilt with thole who adtlally fired ;
the ftatute upon which the indiGment was framed bemg
filent as to aiders and abettors. )

The JUDGES determined that this/ offence was 2 new-
created felony, and therefore that it muft poflefs all the
incidents whith' appertain to felony by the rules and
principles of the common law. 19 Hen. 6. 47. Staunf. 44.
3 Inff. 45. 1 Hale, 613. 2 Hawk. 444. 6 edit. F_oﬂ. 354
Leéach, Cr. Ca. 3 edit. 76.

“The. ftatute does not merely take away the privilege
of clergy frbri an’ offence which was before known, but
it ordains that thofe who were before guilty of the thirg
prohibited by it fhail be adjudged.felons, without bénefit
of clefgy; and therefore, by 'a neceffary implication,
makes all the procurérs and abettors of it principals or
acceflories upon evidence of the fame circumftances which
will make them fuch'in a felony by the common law ;
and it hath been long fettled, that, all thofe who aré’
prefent aldmg and abetting wheri a felony is committed,
are principaly in the fecond degree. Cosl-beavers cafe,
Leach. Cr. Ca. 3 edit. 78. :

So in the KiNG v. MiDWINTER and SimuMs. Gloucefter
Lmtqﬂize.r, 1749. Indi&ted on flat. 9 Geo. 1. ca. 22. for
. unlawfully, malicioufly, and felomouﬂy killing a marc,
the property of James Lenox Dutton. On evidence it ap<
peared that Simmi held the mare while Midwinter with
a fharp hook ‘gave her a mortal wound in the belly, held
by all the judges, except Foffer, that Simms was debarred
the benefit of clergy. Leach. Cr. Ca. 3 edit. 78. 4 Burr.

207 5
ﬁu[e the Fourth.

In a fpecial verdict a jury are not to find evxdme bug
Jaélry the evidence is with the court.

kg
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fule the Fifth.

A fpécial verdi€t whith only finds that the defendant
Was prefent at the perpetration of thé charge laid in the
indiétment, but ddes not find any patticular a& of force
committed by him, is not fufficient to warrant the court
to decide that thére is evidence t6 conviét the defendant
a3 a priricipal in the fccond degree.

Rule the Sirth,

If a jury exprefsly find that thé defendant encouraged
and abetted the principals in the firft degree in doing the
criminal at charged in the indi€tment, and aifo bow
he abetted and encouraged them; and the particular cir-
cumitances of his. doing fo; and thefe circumftances
amount to evidence of abetting : they are in point of law .
evidence fufficient to prove him a principal in the fecond
degree. ‘

Fule the Heveuth,

And the above rule holds good, though the jury fhould
alfo find that he did not ufe any force, or do any a&,
perfonally 5 and then the word aiding thould not be in
the fpecial verdict.

_In the KinG v. MESSENGER, APPLETREE, and others,
indited for high treafon. Old-Bailey feffions, Fune,
20 Car. 2. Special verdicts were found, and the judges
refolved— :

Firft, That where there are alts of farce found to be
aCtually committed by the defendant in purfuance of the
defign, there is no need to find him to be aiding and affif-
ing, which is only neceflary to be found where prefence
without force is found.

. Secondly, That a verdit is not full enough for the
judges to decide on againft the defendant where it only
finds that he was prefent, and finds no particular force or
that he was aiding or affifting to thereft; for it is poffible
one may be prefent amongit a rabble only out of curi-
ofity to fec, and whether they were aiding and affifting

is
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is matter of fa& which ought to be exprefsly found by

the jury, and not to be left to the judges upon any cos

lourable implication. Kelyng, 77 to 79. .2 8. Tr. 591.
Thefe rules are alfo illuftrated in the KING v. Jouwn
Roxce, Eaftér, 7 Geo. 3. B. R. The defendant was in-
di&ed for a capital felony, as a ptincipal in the fecond
degree at a fpecial commiflion at Norwich, Septembet
6 Geo. 3. on flat. 1 Geo. flat. 3. ca. §. for felonioufly be-
ginning to demolith and pull down a dwelling-houfe the
property of Robert Mar/b, &c. againft the ftatute.

The fpecial verdi@® ftated, that at the time the faid
perfons unknown fo began to demolith the faid dwelling-
oufe, the faid Fobn Royce was then and there prefent;
and did then and there encourage and abet the faid perfons

" unknown in beginning to demolith and pull down the
faid dwelling-houfe, by then and there fbouting and ufing
expreffions to excite the faid perfons fo to do. But the jury
further find that the faid kn Royce did not with force
begin to demolifh or pull down, or db any ai? with his
own hands or perfon, for that purpofe, otherwife than
as aforefaid. , _

Note —The word ¢ aiding” was originally inferted in
the fpecial verdi&t, but ftruck out by Geu/d, J. who tried
the caufe.

The queftion was whether (upon faéts ftated in the
fpecial verdi&, and which of courfe had been given in
evidence on the trial) he was a principal in the fecond
degree, and as fuch oufted of clergy by the ftatute.

Sokicitor General Willes, pro Rege, among many other
cafes cited the cafe of the rioters at Sifinghurft, in Kent,
wherein it was determined that thofe within a houfe, if
they. abetted or counfelled a riot, were in law prefent
aiding and aflifting, and -principals, as well as thofe that
iffieed out and aually committed the affault; for it was

ut within five rod of the houfe, and in view thereof, and
all done as it were in the famie inftant. 1 Hale, P. C.
463. ‘

Upon the prefent finding this man is a principal in

_the fecond degree. Accefaries at the fai, as they were
ancicatly called, are now confidered as principals in the

: fecond

gy
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fecond degree. Thefe are defined 1 Hak, P.-C. 3%
616. Foffer. 350. Ante 527,

. This man was abetting and ready to afford afliftance.
The negative part of the finding only {hews that he was
fiot a principal in the fir# degree; Enough is found to
fhew that he was fo in the fecond. Fot though aiders
and dbettors are not particularly named in this a& of
parliament, yet there is eriough in it to fhew that they
were meant to be included in ity and the benefit of clergy
is taken fronmi them by it ¢ the offenders therein thall be
¢ adjudged felons, and fhall fuffer death as in cafe of
& felony, without benefit of clergy.” _

Wallace, for the defendant, urged—Firf, that thig
ftatute is reftrained to thofe who actually commit the
felony: S8econdly, that this finding does now draw~
the defendant within the defcription of a principal felont
in the fecond degree: And he cited Hafe, who lays it
down that where any ftatute fubfequent to 25 Edw. 3:
ta. 4. hath oufted clergy; in any of thofe felonies, it id
only fo far oufted, and only in fuch cafs and ‘to fuch
perfons as are exprefsly comprifed within fuch ftatutes
for, in fivorem vite et privilegii clericalis fuch ftatutes are
conftrued literally and ftrikly. 2 Hale: P. €. 335.

Now this man did not actually afi# ; he only encou- -
taged by expreflions to incite. [t does not appear
even. that he was feady to affit them in 4% and it ig
found negatively that he did not do any a&t, &c. with
his own hands or perfon. K
_ Lord MansriELD recommended inquiry to be made
for precedents of cafes where the word ¢ aiding” was
omitted in d fpecial verdit. He obferved, the word
¢ aiding” does not neceffatily imply that the perfon
actually did any thing. The mere prefence may be an aids
" ing, as in taking prizes at fea. ‘The number of perfons
prefent and inciting deters others from oppofing ; though
the perfons prefent and inciting may not do any parti-
cular and perfonal a& themf{elves. :

Lord Mansri£tLp faid, there was no doubt but that
principals in the firft and principals in the fecond degred
were all equally felons without benefit of clergy.

- 3r. The
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The a& fays: “every fuch demolithing, or pulling
¢ down, or beginning to demolith or pull down, fhall
¢ be adjudged ﬁlor&{ without benefit of clergy; and the of-
¢ fenders therein fhall be adjudged fetons, and fhall fuf-
¢« fer death as in cafes of felony, without benefit o
¢ clergy.” :

But it leaves the evidence to /aw, and by /aw they are
all equally ators. ;

The being principal in the firf, or principal in the
[fecond degree relates to the priority of trial.

So there is no doubt on the a& but that all are guilty,
the aiders as well as thofe who perpetrate the act.

The alls that take away clergy turn upon another
point, viz. whether they meant to diftinguifh the of-

" fenders, and fingle out fome as being under more aggra-
vating circumftances than others, and deferving more.
punifhment than the reft : as in cafes of rape, buggery,
and other common-law offences. ' '

So on the ftatute ftabbing, upon which the King v
Page and Harwood was determined. I have- no doubt
but that the intention of the ftatute was to diftinguith
the perfons who atually gave the ftab. His cafe dif-
fers from the reft in point of aggravation. Stat. Fac. 1.
ca. 8. Itl‘)_xylr. W Will. 3. ca. 11. 3 Stat. at large, 278. Pof.

The Pick-pocket act is colourable : not fo ftreng nor fo
clear as that of ftabbing : that may be liable to doubt,
¢ clam et fecrete,” fuppofe the perfon might not be privy
to the private manner of doing it? 8 Eliz. ca. 4.
ec. 2.

In cafe of robbery in a houfe, there was great reafon
for Powell’s and Hawtins’s doubt, and the legiflature.
thought it neceflary.to make a new a&. Vide Evans’s
and Finch’s cafe, Cro. Car. 473, upon the 39 Eliz. ca. 13.
2 Hawk. P.C. 385. 6 edit. 498. : ,

But in the black-a&t the words are, ¢ if any perfon,
¢ &c. fhall unlawfully and malicioufly kill, maim, or
« wound any cattle, &c. every perfon fo offending,
¢ being thereof lawfully conviéted, thall be adjudged

- ¢ guilty of felony, and fhall fuffer death as in cafes of
s Ealony, without benefit of clergy.” And yet in the
aforementioned cafe of Simms, Mr. juftice Foffer had a
doubt,
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doubt, whether the ftatute did not confine the offence to

the perfon killing : but the other eleven judges held the

other to be as criminal; and that determination was
xight. Ante 527. :

But though we are all clear, ¢ that principals in the

_ % fecond degree are indiCtable as principals,” yet we
have great doubt on this fpecial verdict as to the parti»
cular finding, or indeed whether it finds any thing ma-
terial at all.

The jury cannot find evidence, they muft find Sfaéls.

In the cafe of Mefenger, and others, it was agreed
that a finding of al/ evidence, and no fa&, was not’
fufficient 3 that being aiding and affiffing is matter of-
_fa&, and ought to be found by the jury, and that a
verdit which only finds, ¢ that the defendant was
€€ prefent,” but finds no particular act of force committed
by him, is not full enough for the court to judge upon.
Kelyng, 78, 79. Ante 527. -

© This {pecial verdi® has found nothing more than

beng aiding and afliting. What the jury {pecially finds
is, that he did then and there encourage and ¢ abet by

s« fhouting and ufing expreffions to incite ; and not other-

¢ wile ; not with force or by any perfonal a&2.” They do
not find him ready to affif : nor do they ufe any words
to find him aiding and q'ﬂi_/}ing, which are the neceffary
words to be inferted in a verdi® to charge offenders as
principals in the fecond degree. Therefore let it be fpoken
to, when the queftion, WHAT is found by this [pecial verdict.

Aston, J. They might have found him to have been
aiding and affifting, or at leaft, ready to afift. Hale
and Hawkins, and all the writers upon the fubje&t, and
lord Coke in particular, fpeak of being prefent, aiding
and affifting. Therefore aiding and affifting, ought to-
be exprefsly found. 'We ought not to depart from thag
precifion which is required. .
. HEwrT, J. concurred.

* SECOND ARGUMENT.

" "The Attorney General concluded that the fpecial ver-
diét was fufficiently exprefled to affect the prifoner with
the crime charged upon him. He is exprefsly found to
have been prefent, and to have encouraged and abcttedi

: 3Y 2 . n
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In 2 Infi. 182. lord Coke in his comments on Wefim. 1.
¢a. 14. explains the words command, force, aide, and
gefceitment : and in fpeaking of the word ¢ aid,” he
fays, it comprehends all perfons counfellmg, abettmg,
plotting, affenting, confenting, and encoyraging to do the
a&t, and who are not prefent awhen the at is done; for. if

e party commanding, furnithing with weapon, or- aid-
ing, be prefent when the fa& is done, then he is a'prin-
cipal. -
pIn the cafe of myrder—If 4 commands B to beat C.
and he beats him fo that he die thereof, it is murder m
B. and 4. if prefent, is alfo gnilty of the’ offence. 1 Hale,
P.C. 435. 44a. Pult. 137. a:
*If any one comes for an unlawful purpofe, &c. though
he do not ad, he js yet a principal. 1 Hale's P. C. 374,

" 443. 2 Howk. 311

Lord” MANsru-;,LD Your prmcnples are admitted.
But th,e queftion here i is, ¢ Whether he did more ‘than
t¢ ufe expreffions to incite.” We are quite clear with you,
hat what you mention is evidence, fram whence a jury
mtght havc drawn com.luﬁons ; but hcre the word
“ aiding” is left out, which feems tq be the technical

term.  And the finding of the abettxng is qualified,
for it is found ncgatwely, t}mt he did it ¢ no otherwife -
« than by Jbouting and ufing expreffions to incite.”

Hewrr, J. * The objection is, that it is not exprefsly
found ¢ that he did aid or affift % nor is any forcc fhewn
to have been ufed by him ; but the contrary, ¢ that he
¢« did r;ot ufe force, or do any a& with hl§ own hands,
« &2

Attorney-generak  Aiding is not neceflary nor qﬁmg.
Abdtmg indeed is ncceﬂ'arlz'I but m‘{mt alone 1s fuffici-

ent in the prefent cafe ere was rong mfhgatlon, by

 altual thouting and ufing expreﬂions to incite : and it ig
exprefsly found, that Ke did - encourage and adet” =

" Minfhieu, and Cowell and Skinner, verbo abet ;” and
Spelman and Du Frefune, all thew that m&lgatxon alone
without force, is the fenfe of the word ¢ abet ;” and that is
always taken in ths worj} fenfe. -

feconds
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Beconds to duellifts are principals in the fecond de-
gree or not, according to the different defigns they come -
upon. 1 Hales P. C. 443, 444. '

$¢ Nuilus dicitur felo principalis, nifi allor, aut qui prafens
s¢ off abettans, aut auxilians aftorem ad felonigm faamdam"
3 Infl. 138. And Fofler fays, ¢ perfons engaged, &c™
¢ will not be inyolved, unlefs they aually aided and
& abetted.? 1t is. the mind, not the a& that conftitutes
the offence, Ff{/}_er 354. :

A fervant afhfting his mafter, but not privy to the
mafter’s intention, if the perfon againft whom he affifts
him is killed, it is murder in the mafter, becaufe he had
malice. aforethought ; but only homicide in the fervant,
¥ Hale P. C. 437, 438. '

In Meffinger’s cafe Green was holden not guilty, be-
caufe no particular a& of force was found againft him,
nor that he was aiding or aflifting thereft. So Appletree’s
cafe and Bedell’s cafe, nothing was found that fuffici-
ently charged them, 2 8t Tr, 591, Ante 5273. -~

Indeed, it is neceffary to find either {Wte or fomething’
eontributing to the guilt. But here is the lattgr 5 this was
an illegal affembly ; the defendant abgtted and encou-
raged b{v thouts and expreflions ; the mode of his abet-
ting is found ; and contributing to the guilt is implied in
the very idea of abetting. The refult is of courfe. The
wling expreffions to excite, comes up to lord Hal’s notion
of abetting. )

Special verdi&s fieed npt be fo nice and ftri€} as cither
jndi&ments or appeals. - .

Cox, for the defendants. The prefent cafe depends -
npon the diftin@jon between giders and mere abetters,

“In the cafes that have been cited, where the ‘defendant
poth aided and abetted, the diftintion was not neceflary
to be attended to. This man cannot be confidered a
principal in the fecond degree. This felony is not malum

“#n fe. It was originally a trefpafs, and only made felony
by aét of parliament. : '

In much higher offences, fuch as ftabbing a perfon
not guilty of a fufficient proportion of guilt, fhall not be

a principal in the fecond degree. '

C o Every
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_Every thing fhall be taken moft favourably for the pri-
Aoner. This 18 always laid down and particularly fo in
Regina v. Whifler, and others. 2 Lord Raym. 842.

This offence is little more than a trefpafs. The man
Aid nothing ; it does not even appear that the expreflions
of incitation were beard by the perpetrators of the fa&t.
They ought to have thewn, that the mifchief was done
in confequence of thefe expreflions of incitatien. Ajd-.
ing and affifing ought to have been exprefsly found, Abet.
ting is only encouraging ; it may be innocent, for it may
be without effe®. Aiding indeed cannot be innocent ;
but abetting may. ' -

The King v. Page and Harwood, is exaltly fimilar to
this cafe.” The defendants in that cafe were only prefent
and abetting the perfon that did the fa&t, but ufed =0
aélion towards the death of the party, and they were ad-
mitted to their clergy. . '

In the cafe of Meffenger, and others, the aiding and
affiffing were holden to be effentially requifite to be ex-
prefsly found asa fait.. Green and Bedell were difcharged,
becaufe they were not exprefsly found to be aiding and
affiffing. dnte 527,

Abetting is lefs than aiding and affifting. The latter is
a fa&t which ought to have been exprg/‘;ly found by the
jury, in order to make this man a principal in the fecond
degree : and no fych fa& having been found againft him, .
he ought to be difcharged. .

The Attorney~generql faid, that as Mr. Cox had not put
it upon any new foot he would not reply. '

Lord MansrieLp, The queftion intended to be left
to the opinion of the coyrt ypon this fpecial verdi&t was,
¢¢ whether perfons prefent, aiding and abetting the
¢ others unknown, in beginning to demolifh and pull
¢ down the dwelling-houfe, who are all principals in
¢ the fecand degree, were within this ftatute.”

And we are a]l of us of opinion that they were: and
we are all very well fatisfied that we were right in our
apinion. -

But then a queftion was ftarted, ¢ whether the fac?
¢ of giding and affiffing was at all found by this fpecial

¢« verdict,
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s verdi@, as it is worded; the words of it going no
further than encouraging and abetting.”

The doubt arofe on what s faid in the cafe of Meffenger
and others; and whether the objeions that prevailed
in thofe cafes to the want of fulnefs and fufficiency in
the verdi®t might not prevail in this,

And a doubt particularly arofe on the omiffion of ex-
prefsly adding the word ¢ aiding ” for though the evi-
dence which the jury ftates in the fpecial verdiét were
admitted to be fufficient to fupport fuch a finding, if they
had gone on to draw the conclufion, yet this was faid to
be no more than a finding of mere evidence, without
drawing a conclufion from it. .

And it was faid too, that even the finding ¢ his being
s¢ prefeat encouraging and abetting, by fhouting and
¢« ufing expreffions to incite,” was qualified by the ne-
gative finding which follows it, ¢ that he did not with
¢ force begin to demolith or pull down, or do any aét
¢¢ with his own hands or perfon for that purpofe, other-
" & wife than as aforefaid.”

Tendernefs ought always to prevail in criminal cafes,
fo far at leaft as to take care that a man may not fuffer
otherwife than by due courfe of law ; nor have any hard-
fhip done him, or feverity exercifed upon him, where
the conftrution may admit of a reafonable doubt or
difficulty.

But tendernefs does not require fuch a conftrution of
words (perhaps not abfolutely and perfeétly clear and ex-
prefs) as would tend to render the law nugatory and in-
effeCtual, and deftroy or evade the very end and inten-
tion of it: nor does it require of us that we fthould give
into fuch nice and ftrained critical objetions as are con-
trary to the true meaning and fpirit of it. But, however,
there being a doubt raifed upon this fpecial verdi€t, we
have confidered it, and taken time to form our opinion
and determinarion upon the validity of the obje&ion.

And we are all of opinion, that the verdi& is fuffcient
to find this man a principal in the fecond degree.

Aiding is an equivocal term: but adetting certainly
makes him a principal in the fecond degree. It is true,
the word ¢ gided” is not fpecially ufed in this fpecial

verdict :
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¥etdicl ¢ but it is found « that he was préfent and did
# then and there encourage and abet, by fhouting and
« 1ifing expreffions to iricite.” The jury have pofitively
found the conclufion, ¢ that he did encourage and abet.”
They have alfo found how he ericouraged anid abetted,
wiz. ¢ by then and there fhouting and ufing expreflions
é to incite the perfonis to do the a&,” but this latter
finding cannot witiste their formet conclufion, ¢ that he
¢ did then and there encourage and abet.”

It is obje€ted, that this is mot the whale of _v'vfia’t\they*
find, for they find fuither, ¢ that he did 7o a& with his
¢« own hands ot perfon for that purpof€, otherwife than
¢¢ as aforefaid.”®  And it is true, that they have fo gone
on and added this further finding. But it is alfo as trué
that they have found, ¢ that he was then and thete pre-
« fent, and did then and there encourage and abet the.
¢« faid perfons ‘unkiiown, in beginning to demolith and
¢ pull down the faid dwelling houfe, by then and theré&
« fhouting and ufing expreflions to incite the faid pers
# fons unknown fo to do.” . S

The jury have exprefsly found, that he encouraged
and abetted the offenders, in doing the criminal act men<
tioried in the indiCtment : they have found Ao he em- -
couraged and abetted them : and have fpecified the pars
ticular circumftances of his doing fo, and thefe circumsa
flances amount to evidence of it: they ate in point of
law evidence fufficient to prove ¢ that he did encourage
« and abet them.” ‘ ‘

Therefore there lies no objetion iit point of form ta
. the fpecial verdict. . :

He was prefent encouraging atid abetting perfons un<
known, to the number of one hundred and more; with
force and arms unlawfully, rictoufly, and tumultuoufly,
affembled together, to the difturbance of the public peace,
in felonioufly with force and fotce, unlawfully, and with,
force beginning to demolith and pull down a dwelling
boufe: and therefore ke is a principal in the fecond degree:
4 Burr. 2073, 10 2084. _

-tk
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fule the Cighth.

Aiders and abettors in an illegal a& are not anfwera-
ble for a homicide, unlefs it appears upon evidence to the
jury, or by falls ftated to the court in a fpecial verdiét,
that the homicide was committed in purfuance of an’
illegal a& ; and in that cafe they are principals in the fe--
cond degree. '

As in the KING v. PLUMMER, Hilary, 13 Will. 3. B. R.
Special verdi&t. The cafe was one of a party of fmug-
Elers being purfued by officers, fired off his fufee and .

illed one of his own gang. Queftion, Was this murder?

HovT, C. J. Suppofe it had been found by the ‘jury,
that the man who difcharged the fufee did it of ma-
lice prepenfe, and thereby one of his own gang is killed,
it could not affe any of the reft, for though they are
all engaged in an unlawful a&, and that by the a& of-
one a man is killed, it will be murder in the other, though
he has done nothing, yet his being originally engaged in
the unlawful aét it makes him guilty of murder. But
this has feveral qualifications. :

Firfl, to make one an abettor in fuch a cafe it is ne-
ceffary he fhould know of the malicious defignj thatis
that it was unlawful, for if he be ignorant of the defign,
though he be engaged in the unlawful a&, foreign from
the defign, he fhall not be guilty of murder : for it would
be hard to make a man an abettor toa collateral a&, to
the malice whereof he was no way privy. Hale, Tit.
Mur. pl. 101. Crompt. 23..

He then quoted a cafe which happened upon evidence.
Old-Bailey, December, 1664:; The fecretary of flate
made his warrant to.apprehend fufpelted perfons, di- .
refted to the meflengers. The meflengers having notice
of their being in a houfe, took feveral foldiers with them
to apprehend the perfons, but took no civil officer, nei-
ther did they make any demand to have the door open,
as they ought by law to do, but broke open the door,
when fome of the foldiers fell a plundering and ftole
away fome geods. The queftion was, whether this was
felony in them all. That they were all engaged in an-
unlawful aét is plain, for they could not juftify breaking
a man’s houfe without making demand firft, and in that

3z cafe
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Therefore if A. B. and C. be indicted for the mu¥der
of D. and it is laid in the indi&tment that A, gave him
the ftroke whereof he died, and that B. and C. were
Orefentes, auiliantes et abettantes, though upon the evi-
dence it appears that B. alone gave the ftroke whereof he
died, and that A. and C. were prefentes, &'c. it maintains
the indi€tment. Mackally. 9 Co. 65. Cro. Fac. 279.
Ante 522. 2 Hale P. C. 293. '

If A. and B. be indicted for the murder of C. and
upon the evidénce it appears that A. committed the faét,
and B. was not prefent, but was acceffary before the fadt,
by commanding it, B. fhall be difcharged. 26 Hes. 5.
2 Hale P. C. 292. _

If A.and B. be indiQed as principals, and B. is in-
- di€ed as acceflary, and C. is indi€ted as acceflary to

- both after the fact done, A. and C. are convifted, or
only A, is convi&ted, and upon the evidence it appears he
was only acceflary to A. it maintains the inditment,
Lord Sanchar’s ca. 9 Co. 119. dnte . 2 Hale P.C,

292. 3 Inff. 165.

Rule the Second.

It is fettled at this day, though there were anciently
fome opinions to the contrary, that if an indi@ment or
appeal againft A. B. and C. for the death of D. charge
A. as giving the mortal blow, and B. and C. as being
prefent procuring and abetting, and the evidence prove
that B. and C. gave the blow, and that A. was only prefent
procuring and abetting, yet it maintains the indi¢tment,
becaufe in the judgment of law, the a& of anyof them
is the a&t of all. 2 Howk. P. C. cd. 46. and ca. 29. fec.
7. to the fame point. Alo ca. 23. fec. 76. 1 Hawk.
P. C.ca. 32. fec. 6. ca. 31. fec. 31. §0. ca. 34. fec. 7. ca.
38. fec. 89. ca. 41. fec. 6. Gilb. Evid. by Loft 86o.
Mackally's ca. 9 Co. 67. Bro. Appeal. 85 Corone. 1 Hale
P. C. 437, 438. Plwd. Comm. ¢8. a. o

The Kixng v. WaLL1s, and others, O/d-Bailey feffions,
Oétober 1703, was determined on the above rule.” Indi&t-
ment againft A. for the murder of Fobn- Cooper ; and allo
againft B. C. D. and E. as perfons prefent, affifting,

v ‘ aiding



541
aiding and abetting A. therein. 4. being arraigned upon
this indiGment, pleaded not guilty, and upon evidence
it appeared that the perfon flain was a conftable, and in
the execution of his office, with divers other conftables,
in May-Fair. That A. the prifoner, firft drew his fword,
and with divers others, to the amount of fifty perfons, fell
upon the conftables. That this affray continued an hour
after until in the end one of the conftables, viz. the faid

Jobn Coopery was flain; but by whofe hand it did not
appear. It alfo appeared that 4. had been acquitted.

Et per Hor, C. J. Firfft, Though the inditment
be againft the prifoner for aiding, affifting, and abetting
A. who was acquitted ; yet the indictment and trial of
this prifoner is well enough; for who actually did the
murder is not material ; the matter is that a murdes
was committed, and the other is but a circumftance,.
‘and all are principals in this cafe ; therefore if a murder
be proved, it is well enough. .

. Sccondly, if a man begins a riot, as in this cafe, and
the fame riot continue, and an officer is killed, he that
began the riot as the prifoner did, is a principal mur-
derer, though he did not do the fa&t. 1 Salk. 334,
33§o in BansoN v, OfrLEy. This was an appeal of
murder tried in Cambridgefbire againft three perfons, and
the count was, that Offey did aflault the hufband of the
appellant, and wounded him in Huntingdon/bire, of which
wound he did languith and die in Cambridge/bire, and
that Lippon and Martin were affifting.

The jury found a fpecial verdi&, in which the fatt
appeared to be that Lippon gave the wound, and that
Martin and Offley were aflifting.

The firft exception to this verdit was, that the count
and the matter therein muft be certain, and fo likewife
muft the verdi&, otherwife no judgment can be given ;
but here the verdit finding that another perfon gave the
ftroke, and not that perfon againft whom the appellants
had declared it is dire&ly againft her own fhewing. But,

‘The cousrT anfwered to this exception, that it was of
no force, and that fame objection may be made to an
indi¢tment ; whereas in an inditment, if one gi\;tt:s tl:w

roke,
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firoke, and another is abetting, they are both princi-
y and equally guilty; and an indi&ment ought to
as certain as a count in an appeal. 3 Mod. Rep. 121.
Cafes Temp. An. 70. Vide Wilfon v. Low. llordRaym.
25y 22 ; and the King v. Brotbwick. Daugl a10.

Hule the hird,

If one be indited as acceffary to two, and upon evis
dence appear to have been acceflory to one of them only,
he thall be found guilty. 2 Hawk. P. C. ca. 46.
a1 Jame book, ca. 29. fec. 46, 47 2 Haley P. C. 292,
Affiz. 25 Coron. 263. 7 Hen. 4. 36. &

As in lord Smcnms cafe, Trin. 10 Fac. 1. The
- fame rule is laid down in thefe words: Indi@ments
which concern the life of men ought to be framed as
near the truth as may ¢ o potius, becaufe they are to be
found by the oath of the grand inqueft, which ﬁndmg
is called verditum quafi diftum veritatis, and yet it was
refolvcd, that if one is indi®ed as acceflary to two,
and he is found acceffary to one, the verdict is good.
9 Co.119. 2 Inf. 183. 1 Hale, P. C. 624.

But it is holden by fir Epwarp Coke, that if anap-
peal be brought againft two as principals, and againft
another as acceflary to one of them, and one of thofe
charged as principals be found not guilty, the acceffary
is difcharged ; for which he gives tﬁxs reafon, that be-
caufe the plaintiff made him acceffary to two, he cannot
be found acceflary to one. 2 Inf. 183.

HawkiIns obferves, that no authority is cited for the
‘maintenance of this opinion, neither doth it feem eafy
to reconcile it with the refolution above mentiotied in
lord Sarnchar’s cafe, unlefs the rules of evidence on an
appeal differ from thofe on an indi@ment which they do
not as to other variances. 2 Howk. P.C. ca. 46. Vide
in the fame ca. fec. 325 345 37, 38, 39. quibus virge ereitia
adfit, et emiffio femigis ex quodam defeltu defit.

CHAPTER
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CHAPTER XIL

Of Evidence to ﬁlppart. an Iud;"&mmt bigh treafom, on
Slat. 25 Edw. 3. flat. 5. ca. 2. and the fatutes ag:u'gl

nmng.

fule the Pickt.

EVERY fpecies of evidence which the common law
allows to be received on profecutions for felonies is ad-
miffible againft and for prifoners charged with high trea-
fon, but in England there are many exceptions by ftatute,
Vide ca. §. .dnte15. ca. 6. Ante 37. -Ca. 16. 160.
Confpiracy, ca. . and for particular points vide the Index.

Bule the Hecand,

On an indi®ment for compafling and imagining the
death of the king, words being the moft natural way of
exprefling the imagination of the heart, are confidered
as evidence of fuch imagination. 1 Hawk. P.C. ca. 17.
Jee- 38, Foft. 202, 203. '

Therefore commands and perfuafions to commit trea-
fon are evidence to convi& the party commanding and
perfuading 3 for by fuch means he would be acceflary to
a felony, and it is an uncontroverted rule, that whatever
JSfaits will make a man acceffary in felony will make him
.principal in treafon, and yet he does aét but by words.
3 Hawt. P.C. ca.17. fec. 39.

There is a plain diftin@ion between overs-afts and evi-
dence. “Overt-alts do undoubtedly difcover the man’s in-
tentions, but they are not to be confidered merely as
matter of evidence, but as the means made t;l[eof to effectuate
the purpofes of the beart. With regard to homicide, while
the rule woluntas pro falto prevailed, the overt-alls of
compaffing were fo confidered. And though in the cafe
of the king overt-als of lefs malignity and having a -
more Yemote tendency to his deftruélion, are, with great
propricty, deemed treafonable ; yet fill they ’rlcidwcr:;
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fidered as means to effectuate, not barely as evidence of
the treafonable purpofe. Upon this principle words of
advice or encouragement, and above all confultations for
deftroying the king, very properly come under the notion
of means made ufe of for that purpofe. But Joofe words
not relative to falts are, at the worft, no more than bare
indications.of the malignity of the heart. Ante

Rule the Third.

On indi@tment on 8 & 9 Will. 3. ca. 26. enaéted
againft making or mending inftruments for coining.
Every thing neceflary to fhew that the defendant is not
within the exceptions muft be negatively averred ; but
it is not neceflary for the profecutor ftritly to prove
thefe negative falls, for it is incumbent on the defendant
to prove the affirmative. 1 Hawk. P.C. 7 edit. 101,
1 Burr.148. The King v. Maurice fervis. 2 Bur.1037. .
The Kingv. Pemberton,  Addington’s P. L. 149.

Rule the Fourth.

To convi& a prifoner on the above ftatute, it muft
appear in.evidence that the counterfeit money found in
his cuftody was paffable, and that the prifoner was pof-
fefled of all the implements and ingredients neceffary to
make fuch counterfeit money.

As in the KinG, v. Harris and Min1oN, determined
at Serjeant’s-Inn-Hall by the judges, Hilary, 1776, on
a cafe referved by AsuursT, J. at the preceding feffions,
Old- Bailey.

It was an indi@ment of two counts for high treafon
in counterfeiting the coin. The firft was framed upon
Sflat. 25 Edw. 3. ca. 2. and charged the prifoners with
having ¢ coined and counterfeited one piece of the money
¢« of this realm called a thilling.” The fecond was
founded on flat. 8¢’ g Will. 3. and charged them with
having ¢ coined one piece of falfe, feigned, and counter-
« feit money and coin to the likenefs and fimilitude of
¢ the good, legal, and current money and filver coin
¢ of this realm called a fhilling, againft the duty of their
¢¢ allegiangce,” &c.

The
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The evidetice wag—that when the prifoners were aps
trehended, Minion was fitting by the fire, and Harvir

ad a fciffars and metal in his hand, which he was clip-
ping into flips more than an inch broad. There was a
crucible on the fire and metal melting in it, fcales and
weights, and gold and filver lying by themj as alfo
flafks and moulds, and pieces of bafe metal, which ap-
peared to have been caft in the moulds, the impreffion
upon them exaltly refembling that on one of the good
fhillings which lay near them. But no piece of bafe
metal found was in fuch a ftate as #o nmke it pajfable.

AsuursT, J. Thought the firt count in this indi&ta
ment new and fingular ; and it was now introduced for
the firft time. Intwo recent inftances where the ine
di@tment confifted of one count only fimilar to the fe-
cond in the prefent indi€tment, the jury, upon evidence
like the ptrefent, had been direted to acquit the pris
foners. In his idea, the different formation of the ins
di€tment could not vary the offence, and he direCted the
jury to acquit the prifoner. '

The jury found the prifonets guilty on the firft, but
acquitted them on the fecond. The queftion fubmitted
to the judges was, whether under thefe circumftances
the conviétion was proper, and they were unanimoufly
-of opinion that it was not. Leach Gr. Ga. 3 edit. 163.

finle the pitth.
Evidence of making a round blank, like the fmooth

fhillings in circulation, the original impreflion of which
has been effaced by wear, will fupport an indi¢tment
charging that the prifoher, one piece of falfe, feigned,
and counterfeit money and ccin to the likenefs and fimi=
litude to the good, legal, and current coin of this realm, -
called a fhilling, falfely and deceitfully, felonioufly and
traiteroufly did forge, counterfeit, and coin, &c.

So ruled in the KinG, v. SaAMUEL WiLsoN, O/d-Bailey
Jelfions, 1783. by ExrE, B. and the prifoner was convit«
ed and executed. Leach, Cr. Ca. 3 odit. 320, and MS.
note.

40 Rn!z'
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. . RAule the Birth. : :
But evidence of forging the impteflion of the current

“toin on z piece of metal fo irregularly, that it will not
‘pafs in currency, Wwill not fupport an indiétment fo

{igh treafon : for the ctimie is incomplete. ‘ g

So ruled in the King, ¥. Vartey, by the judges on
a queftion referved at York gffizes, 1771, by GouLb, J.
2 Black{. Rep. 683. Leach. Cr. Ca. 3 edit. 89. 8. C.

fule the Seventh. :
' A convicion of high treafon may be upon the evi-
~ dence of one witnefs in all cafes where there is ne
corruption of blood. Vide the illufirations of this rule.
“udnte 35 '

CHAPTER XilL v

Of Malice.

 THE legat doftririec 6f malice contains the pteliris
nary rules on which every queftion arifing from homi.
cide is decided ; they have been laid down by Fyfler with
his ufual perfpicuity and judgment, and are now unie .
* verfally received by the judges of the land as authe-
rities. . ’

fule the Pirlt.

. In every charge of murder, the fa& of killing being
firft proved, all the circumftances of accident, neceflity,
or infirmity are to be proved by the prifoner, unlefs they
arife out of the evidence produced againft him : for the .
law prefumeth the fa&t to be founded in malice until
the contrary appeareth. Fgf. 256. .
- And right it is the law fhould fo prefume. The
defendant in this inftant ftandeth jult upon the fame
' foot
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foet that every other defendant doth; and the matters
tending to juftify, excufe, or alleviate muft appear in evis
' dence before he can avail himfelf of them. Jbid. 1 Hale,

P.C. Jrom 451 0 454,

© Rule the Second.

In every cafe where the point turneth upon the quefy
tion whetzer the homicide was committed wilfully, or
malicioufly, or under circumftances juftifying, excufing,
or alleviating the matter of faél; that is to {ay, whether
the.falts alledged by way of juftification, excufe, or als
leviation are true, is the proper and only province of the

jury.  Eod. 257,
Rule the Third.

But whether, upan a fuppalfition of the truth of the
faéts, fuch homicide be juftified, excufed, or alleviated
muft be fubmitted to the judgment of the court; for the
conftru&tjon the law putteth upon the faéts ftated and
agreed or foynd by a jury is, in this cafe, as in all other
cafes, undoubtedly the praper province of the court,
Abid. )

As in the KInG v. Major Joun ONEBY, indi&ted for the
murder of William Gower, elq. Old-Baily. Raymonp, J,
after argument on a fpecial verdiét removed into Banco
Reg. 13 Geo. 1, 8" 1 Geo. 2. laid down this propofition,
to which all the judges agreed, that the cour? are judges
of the malice and not the jury; and that the coyrt are
alfo judges of the fa& found by the ju?, whether if the
quarrel was fudden, there was time for the paffion to
¢ool, or whether the a& was deliberate or nat. 9 8z T,
2 Lord Raym. 1493. 2 Strange,773.

FosTer f{ays, in cafes of doubt and rea] difficulty, it
is commonly recommended to the jury to ftate faéts and
circumftances in a fpecial verdi¢t ; but where the law ig
clear, the jury under the direCtion of the court, in point
of law, matters of fal being ftill left to their determi
nation, may, and if they are well advifed, will alwaya
find a general verdi® conformable to fuch direGion

o 442 42
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Ad queflionem juris non refpondent juratores.  Fofler, 233,
The King v. Major Oneby, sbove cited;- bty

fiule the Fourth,

MaLICE defined.—When the law maketh ufe of the
term malice aforethought, as defcriptive of the crime of
murder, it is not to he underﬂ:oocf in the modern ufe of
the word, a principle of malevolence to particulars; for the
law by the term malice, in this inftance, meaneth, that

the fa& hath been attended with fuch circumftances as -

are the ordinary fymptoms of a wicked, depraved, ma«
lignant fpirit, Fof. 256.

In the cafe of an appeal of death, which was antient]
the ordinary method of profecution, the term malice 18
not made ufe of as defcriptive of the offence of murder,
in contradiftin&ion to fimple felonious homicide. - The

recedents charge that the fa&t was done mequitur in

elonid, which fully taketh in the legal fenfe of the word
malice. 'The words per malitiam and mafitiosé our oldeft
writers doindeed frequently ufe in fome other cafes,and
they conftantly mean an adtion flowing from a wicked
and carrupt motive, a thing done malo animo, mala con-
[eientid, as they exprefs themfelves, Fof. 256,

The method of proceeding in antient times in a cafe

of robbery or larceny, where the flolen goods were
found, upon the defendant, was, that if he alledged that
he bought them of another, whom he named and vouche
ed to warranty, the vouchee, if he appeared and ep~
tered into warranty, was to ftand in Sic place of the
defendant pro bono et male. De corona, ca. 32. fec. .

Braéton {aith, intra quondoque in defenfionem et warran.
tum aliquis malitioss et per fraudem et per mercedem, feut
campio condultitius. Lib. 1. ea. 38. fec. 8, 9,

/Fleta, on the fame fubjedt, after ftating the cafe of
the hired champion in Braé?on’s words, putteth another
"fimilar to it. A perfon in holy orders entereth into war-

ranty for hire, but refufeth to take his trial before lay -

judges, propter privilegium clericale. In this cafe, faith
e, the warranty availeth nothing. < Et clericus gaole
pro malitif.committetur et redimatur.” '
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The lgiflature hath likewife frequently ufed the terms
mualice and malicioufly in the fame general fenfe, as de- .
moting a wicked purpofe and incorrigible difpofition.
Loff. 257.

The ftatute de Malefaltoribus in parcis reciteth, that
thofe trefpaflers did frequently refufe to yield them.
felves to juftice §  Immo-malitiam fuam exequendo et cone
tinuando,” did fly or ftand upon their defence: Stat
21 Edw. 1. flat. 2.

And 4 & 5 Philip & Mary, ca. 4. ena&leth, < that
¢ every perfon that fhall malicioufly command, hire, or
% counfel any perfon to do any robbery, and being ar-
¢ raigned, fhall ftand mute, of malice.” The word in both

art of the a& plainly importeth a wicked, perverfe, and
incorrigible difpofition, Fof. 257.

In the fame latitude are the words malice aforethought,
to be underftood in the ftatutes which ouft clergy in the
cale of wilful murder, The Malus animus, which is to
be colle@ed from all the circumftances, is what bringeth
the offence within the denomination of wilful malicious
murder: whatever might be the immediate motive to it,
whether it be done as the old writers exprefs themfelves,
¢¢ Ira vel odip, vel caufa Lucri,” or {rom any other wicked
or mifchievous intention. Fgf. 257. .

And moft, if not all thé cafes ranged under the
head of implied malice, will turn upon this fingle point,
that the fa& hath been attended with fuch circumftances
as to carry with them the plain inclinations of an Reart
regardlefs of focial duty and fatally bent upon mifchief,
Foft. 257. . :

For example—In the QUEEN yv. MAWGRIDGE, § Ann,
B. R. malice was thus defined. Some have been led into
a miftake by not well confidering what the paflion of
malice is; they have conftrued it to be a rancour of
mind lodged in the perfon killing, for fome confider-
able time before the commiflion of the faéts, which is a
miftake arifing from not diftinguithing between batred
and malice. Envy, batred, and malice are three diftint
paflions of the mind. 1ft. Envy properly is a repining
or being grieved at the happinels and profperity of ano-
ther, Invidus alterius rvebus macrefcit opimis.  2d. Hat{;d}:

A
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which is odium, is as Tully faith, Ira inveterata, a ranceur
fixed and fettled in the mind of one towards another;
which admits of feveral degrees. It may arrive at fo high
a degree, and may carry a man fo far as to wifh the hurt
of him, though not to perpetrate it himfelf. 3d. Maliceis
a defign formed of doing milchief to another, cum quis
data opera male agit, he that defigns andufeth the meang
to do ill, is malicious. 2 Inf. 42. '

By fat. § Hen. 4. if any one out of malice prepenfed
fhall cut out the tongue or put out the eye of another,
he fhall incur the pain of felony. If ome doth fuch a
mifchief of a fudden, that is, malice prepenfed; for,
faith Cobe, if it be woluntarily, the law will imply malice,
Kelyng. 126.  Hokt. 484. See alfo Holloway's cafe, Cro.
Car.131. W. Fones, 198. 1 Hole, P.Cr. 454. Palm.58s.

The definition of malice implisd is, where it is not ex-
prefs in the nature of the aft; as where a man kills an
officer that had authority to arreft his perfon : the perfon
who kills him in defence of himfelf from the arreft, is
guilty of murder, becaufe the milice is implied ; for pros

rly and naturally it was not malice, for his defign was
only to defend himfelf from the arreft, JIbid. Vide this
point illufirated, Ante 485 to 491. , g

In the King, v. ONEBY, Trinity, 13 Geo. 1. and Geo. 2.
B. R. the fame doétrine is laid down. The court
there faid, without entering into a nice examination of
the feveral definitions or defcriptions of murder as they
are found in the old law-boaks, as Bra&om, Briton, and _
Fleta, where the wickednefs of the a& is aggravated by
circumftances of fecrecy or treachery, murder has been
Jong fince fettled to be the wvoluntary kithing a perfon of
mahce prepenfe, and that, whether it was done fecretly or
publicly.” Staundf. Pl Cr. 18. b. 3. Infl. 54. .9 §t. T7. 19.
2 Lord Raym. 1493. 2 8tra.773. ‘

But then it mift be confidered what the word malice
in fuch cafe imports, In common acceptation malice is
took to be a fertled anger (which requirés fome length of
time) in one perfon againft another, and a defire of re-
venge ; but in the /egal acceptation it imports a wicked-
nefs, which includes circumftances attending an a&, that
suts off all excufe, ' S

By
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. By 25 Hen. 8. ca. 33; for taking away clergy, it 18
‘nafted, that every perfon who fhall be indi¢ted of the
-crimes therein mentioned and thereapon arraigned and
ftand mute of malice or frowardnefs of mind, fhall lofe
the benefit of his clergy. Now in that ¢afe malice can
mever be underftood in its vulgar. fenfe; for the party
<annot be thought to ftand mute out of a fettled anger
©r defire of revenge, but only to fave himfelf; and
therefore fuch ftanding mute and refufing to fubmit to
the courfe of juftice, is faid to be done wickedly, that
3s, without any manner of excufe, or out of froward-

- mefs of mind. :

This malice is an effential ingredient to make the
killing a perfon murder, and muft be either implied or ex-
preffed : and this implied malice is colleted either from
the manner of doing or from the perfon flain, or the per-
fon killing. Hale. P. C. 451.

As to the firft, the manner of doing, or the nature of
the adtion, Firff, wilfully poifoning any man implies
malice. Secondly, If a man doth an a& that apparently
muft do harm, with an intent to do harm, and death en-
fues, it will be murder. As if 4. runs with a horfe
ufed to ftrike, among a multitude of people, and the
horfe kills a man, it will be murder, for the law im~
plies malice from the nature of the act. Thirdly, killin
a man withoyt provocation is murder. Lord Morley’s cd.
Keyling 56.  Keit's ca. 1 Lord Raym. 138. Comb. 406.
Tooley's ca. 2 Lord Raym. 1298. '

fiule the Sifth.

The law will imply malice from the nature of the ori-
ginal a&tion or firft affault, though blows pafs between
the parties before the ftroke is given which occafions
the death. Hugget's cafe, Keyl. 62. Tooley's cafe, and
Oneby's cafe. 2 Lord Raym. 1300, 1302. 1489. Ante .

Rule the Jirth.

Malice exprefs being a defign formed for taking away
another man’s life, or of doing fome mifchief to another,
E ’ in
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in the execution of which defign death enfues; fuch
death is murder, even where fuch defign is not formed
againft any particular perfon. Lord Dacré's cafe. 1 Halét
P.C. 465. Moor 86. Sav. 67. 2 Lord Raym. 1485,
8. C. with arguments of counfel. Stra. 766. 8. C. with the
evidence and indictment. 9 St. Tr. 14. 2 Lord Raym.
1584. Huggin's cafe.

finle the Seventh.

Where an indiétment fets forth all the fpecial matter
in refpe&t whereof the law implies malice, a variance
between the indi@tment and evidence, as to the circums
ftances doth not hurt, fo that the fubftance of the mat-
ter be found. 2 Hawk. P. C. ca. 46.

As in Mackally's cafe, Eaff. g Fac.1. The prifoner
was indiQed for the murder of a ferjeant at mace, in
London, upon an arreft. It was fuppofed that the theriff
had made a precept to fuch ferjeant for the arreft, but
upon the evidence it appeared that there was not any
fuch precept, but that the ferjeant made the arreft ex
officie at the plaintif’s requeft upon the entry of the
plaint according to the cuftom of the city. The court
ruled the killing of the officer to be murder; for the
fubftance of the matter is, whether the defendant killed
an officer in the legal execution of his duty. g Co. 62.
Vide Ante 485. -

Vide the foregoing rules in this chapter, illufirated in the
next fubfequent chapter on bymicide.

CHAPTER XIV.
OF HOMICIDE.

HOMICIDE, according to Foffer’s diftinCtions is, ei~
ther occafioned by accident, which human prudence can«
not fee or prevent, vulgarly called chance-medley; or is
founded in juftice; or in neceflity; or is owing to a

{udden
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#%dden tranfport of paffion, which through the benignity
&f the law, isimputed to himan infirmity, and is called
Snanflaughter ; or is founded in malice, which conftitutes
wnurder. Vide the laf} antecedent chapter. o
By miirder, at this day is underftood, the wilful killing
©f any fubje&t whatfoever, through malice forethought
whether the perfon flain be a native or foreignet. Stamf.
l1.c10. 3 Inf 47. ,

Ard the indiétment of murder eflentially requires
thefe words, felonicé ex malitid fud precogitatd interfecit et
fnirdravit : biit the indiGtment of fimple homicide is
only felonice interfecit. v Hale P. C. 450. Vide 1 and
arale, ca. Malice. Ante §46,547. 4 Blackf. Comm. 194.

fiule the Firk,

In order to bring the cafe within the meaning of rhance
fnedley, that is homicide occafioned by accident, which
human prudence could not forefee of prevent, there
muft be evidence to fhew, that the a& upon which the
tieath enfued was lawful. Fof. 258. .

For if the a&t be wnlawful, that is malum in fe, the
tale will amount to felony, either mirder or manflaugh-
ter, as the circumftances given in évidence may vary the
inatute of it. If it be done in profecution of a feloni-
ous intentior, it will be murder; but if the intent went
no further than to commit a bare trefpafs, manflaughter.
Bid. : 4

Foffer thus illuftrates the above rule.  A. fhooteth at
the poultrj of B. and by actident killeth a man ; if his
intention was to fleal the poultry, which muft be col-
leCted from circumftances (given in evidence) it will be
muider, by feafon of that felonious intent; but if it
wis done wantonly and without that intention, it will be
barely manflaughter. Foffer 259:. Kelynge 117. 3.
Inft. 56.

Bule the Second.

. Butif the 2 be not malum in fe, but malum probibi-
fum, as fhooting 4t game, by a petfon not qualified by
4N . : ftatute
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ftarute to kéep'a gun, or to ufe a2 gun for that purpofe, *
the cafe of a perfon fo offending, will fall under the
H{ame rule as that of a qualified man, for the ftatutes
prohibiting the deftruction of the game under certain pe-
nalties, will not in a queftion of this kind, enhance the
accident beyond its intrinfic moment. . Fofler 259,
1 Hale 375. .

fule the Third.

Death enfuing from accidents happening at fborts and
recreations, fuch recteations being innocent and allowable,
-falls within the rule of excufeable homicide. Fof. 259.
\ .

Gule the fnnrtb._

If an ation unliwful in itfelf ‘be done deliberately,
and with intention of mifchief, or great bodily harm to
particulars, or of mifchief indiferiminately, fall where it
may, and death enfue, againft or befide the original in-
tention of the party, it will be murder. But if fuch an

. otiginal Intention doth not appear, which is matter of
faét, and to_be colle€ted from circumftances (given in
.evidence) and the a&t was done heedlefsly and incauti-
oufly, it will be manflaughter, not accidental death;
becaufe the aét upon which death enfued was unlawful,
FOJ}” 26!. '

!

Hule the Fifth,

‘Where a blow aimed at one perfon lighteth upon ano-
ther and killeth him, this is murder. Fyf. 261.

As in the KiNG v. PLuMmMER, Kent affizes, Summer,
18 Will. 3. Plummer, and feven others, oppofed the
king’s officers in the a&t of feizing wool. One of thofe
perfons fhot off a fufee and killed one of his own
party. - e

The courT held, in giving judgment upon a fpecial
verdi&, that as the prifoner. was. upon an unlawful de-
fign, -i#f-he-had in purfuance:thereof ' difcharged the
fufee againft any of the king’s officers that came to re-

fift
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Gift him, in the profecution of that defign, and by acci-
dent had killed one of his own accomplices, it would
have been murder in him. As if a man out of malice
to A. thoots at him to kill him, but miffes him and kills
B. it is no lefs 2 murder than if he had killed the perfon
intended. 12 Mod. 627. Kelyng 111.  Lord Raym.
158t. o 8. Tr. 112. Higgins's cafe. Dyer 128. Pl 6o.
Cromp. 101. Pl 4%4. 9 Co. 81, Agnes Gore's cafe. D.
Williams's cafe, cited in the Queen v. Mawgridge. Kelyng
131, 132. 9 8t Tr. 61.

So in the QUEEN v. SAUNDERS, Hilary, 18 Bliz. The
defendant intending to kill his wife gave her a poifoned
apple, and fhe being ignorant of the apple’s being poi-
foned, gave it to a child, againft whom the prifoner
never meant any harm, and againft his will and perfua-
fion, and the child eat it and died. This was ruled to
be murder in him, but not in the wife, 2 Plwd.
Com. 474. ' :

So in the KiNG v. AGNEs GoRrE, Mich. 9 Fac. 1. be
fore FLeming, C. J. and TaxrieLp, C. B, The pri-
foner mixed poifen in an eleCtuary, of which her huf-
band and her father, and another took part and fell
fick. Martin, the apothecary, who had made the elec-
tuary, on being queftioned about it, to clear himfelf
took part of it and died. On this evidence a queftion
arofe, whether Agnes Gore had committed murder ; and
the doubt was, becaufe Martin, of his own will, with=
out invitation or incitation or procurement of any, had
not only eaten of the eleCtuary, but had by ftirring it
fo incorporated the poifori with the cle@uary, that it
was the occafion of his death. '

The jupces refolved, that the prifoner was guilty of
the murder of Martin, for the law' conjoins the mur-
derous intention of Agres in putting the poifon into the
eleQuary to kill her hufband, with the event which
thence enfued; Quia eventus eff qui ex caufd fequitur, e
dicuntur eventus quia ex caufis eveniunt, and the ftirring of
the ele¢tuary by Martin, without putting in the poifon
by Agnes, could not have been the caufe of his death.
9 Co.81. 1 Hale P. C.50. Jenk. Cent. 290. Cromp.

4% 2 T
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;q/! 23. pl 24. 3 Inf.51. Plowd. Com. 474. 1 Hawik,
P.C. ca. 31. fec. 3. 1 Hale P. C. 431, 436, 442, 447.
 With the decifions in the above cafes Fy, ﬁer concurs
for, fays he, if ‘from cxrcumﬁances it appears, that the
injury intended to A. be it by poifon, blow, or any other
means of death, wpuld have amounted to murder, fup-
pofing him to have been killed by it, it will amount tg
the fame offence, if B. happeneth to fall by the fame
means. For where the injury intended againft A. pro-
ceeded from a w1cked murderous, or mifchievous mo-
tive, the party 18 anfwcrablc for all ‘the confequcnccs of
the a&non, lf death enfueth from it, tbough it had no;
its effeCt upon thc pcrfon he intepded to deftroy. The
malitia already expliined, the heart regardlcfs of focial
duty, and ‘deliberately bent upon mifchief, and’ confe-
quently the guilt of the party is juft the fame in the
one cafe as in the other. But, if the blow mtcnded
againft A. and llghtmg on B. arofe from a fpdden tran-
fport of paffion, which in cafe A. had died by it, would
have reduced the offence to manﬂaughtcr, the fa& will
admit of the fame alleuauon if B fhould happcn to fall
byit.

yFrom this it appears, that fuch circumftances as above
ftated, cannot be legally nor juftly brought within th
rule of accidental death, as tbcy fometimes are, through
the i ignorance or lemty of j ]uncs. Fg/?’ 261, 262.

. Hule the étrtb

It is not fufficient that the a& upon which death eny-
fueth be lawful or mnocent, it muﬁ be done in a proper
manner, and with due caution, to prévent mifchief.

" ¥or example —-Parents, mafters; and other perfono,
having authority in foro demeflico, may give reafonable
corre&ion to thofé under their care; and if death enfue

without théir fault, it will be no more than accndental
death Foft. 262.  Dalton's .7,/’ 1/} edits 285 1 Halc
R Cr454.

But if the corre@ion exceedeth thc bounds of due
" moderation, either in the meafure of it, or in the inftru-
ment made ufe of for that purpofe, it will be either

’ murder
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myrder or manflaughter, according to the circumftances
of the cafe.

- If with a cudgel or other thing not likely to kill, though
jmproper for the purpofe of correftion, manflaughter,
If with a dangerous weapon likely to kill or maim, due
regard being always had to the age and firength of the
party, murdered. = Fof. 262. €Comb. 408. 1 Hale P. C.
474- Keg:g 64, 1335 134. : :

- As in the Kine v. Joun Grey, O/d-Bailey feff. Octo-
bery 1666. The jury by a fpecial verdi& found, that
William Golding, apprentice to the prifoner, having ne-
gle&cd his buf@nefs, was reprimanded by his mafter, who
faid if he would not ferve him, he thould ferve in Bride-
well, to which Golding replied, he had as good ferve in
Bridewel! as ferve him ; whereupon Grey, without other
provocation, ftruck Galding with a bar of iron which he
then had in his hand, of which he died. :

The jupGes were all of opinion, that this was murder ;
for corre&tion muft be by fuch things as are fit for cor-
refion, and not by.inftruments as may prohably kill. It
is all one as if he had run him through the bedy; and in
fuch cafes if death enfues, the law fhall judge it malice
prepenfed ; and as in'loxd Morky's cafe it is ruled, that
words are no provocation to leflen the offence from being
murder, if one man kill another upon il} words given ta.
him. Kehngss, 65, .

wule the Bebenth,

- Inall cafes of homicide, occafioned by perfons fol-
lowing their lawful occupations, efpecially fuch from:
whence danger may probably arife, it is ingumbent on
the defendant to fhew by evidence that he has ufed all due
caution. Fof. 262. : :
" For example.—Workmen throwing ftones, &c. from
a houfe in the ordinary courfe of their bufjnefs, by which
a perfon underneath happened to be killed. If they look
out and give timely warnipg before-hand to thofe below,
it will be accidental death. 1f, without fuch caution, it
will be at leaft manflaughter. 1t was a lawful a&,d but
-~ * o pone
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done in an improper manner. 1 Hale 472. Foff. 262,

:I;n the KinG v. Hurr, O/d-Bailey _/2{ Fanuary, 1664,
The preceding points are illuftrated < but it is there alfo
helden, that there is a great difference' where the houfe
ftands a diftance from the highway, and .the doing the .
fame a& in the ftrects of London ; in the firft cale where
proper caution is given, the death will be but mifadven.
ture ; but in London it would be manflaughter, becaufe
there is a continual concourfe of people paffing up. and
down the ftreets ; and therefore the cafting down any
fuch thing from a houfe, is like the cafe where a man
fhoots an arrow or a gun into a market-place full of peo»
ple, if any one be killed, it is manflaughter, becaule, in
common prefumption, his intention was to do mifchief.

So a perfon driving a cart or other carriage happencth
to kill. _ If he faw, or had any timely notice of  the mif»
chief likely to enfue, and yetdrove on, it will be murder,
for it was wilfully and deliberately done. - H he might
have feen the danger, but did not look before him, it
will be manflaughter, for want of due circumfpection.
But if the accident happened in fuch a manner that no
want of due care could be imputed to the driver, it will
be accidental death, and the driver will be excufed. Kelyng
40.

The Kincg v. RamproN, Old-Bailey, Fansary feff:
1664, is in point. The defendant foun{l a'?l;iftolryin{hje-
ftreet, which he had reafon to believe was not loaded,
baving tried it with the rammer, he carried it home and
thewed it to his wife, and fhe ftanding before him, he
pulled up the cock and touched the trigger; the piftol
went off and killed the woman. This was ruled man-
flaughter. Kelyng 41. :

TosTER obferves, that chief juftice HoLt is diffatisfied
with this determination ; and admitting it to be ftriétly
legal it was fummum jus, and adds, that the rule of law
touching the confequence of taking or not taking due
precantion, doth not feem to be fufficiently tempered
with merey. The cafe of Brampton, he ‘thinks not
firictly legal, for the law in thefe cafes doth not require
the wtmgf? caution that can e ufed, it is fufficient that a

reafonable
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rafonable precaution, what is »/ual and ordinary in fuch
ca(cs, be taken. Foffer 264. .

¥ule the €ighth. ,

If the officer of juftice who is to execute fentence of
death on a malefalor, on his own head and without
warrant, or the colour of authority varieth from the
judgment, he is guilty of murder. Vide 1 Hale P. C.
Jfrom 496 1o 502.  Fyffer 267. :

For he wilfully and deliberately a&eth in defiance of
law, and in o doing, fheddeth the blood of a man,.
whofe perfon, until execution is done upon him in due
courfe of juftice, is equally under the protetion of the:
law with every other fubje@. Fof. 267, 268. 3 Inf.
§2, 211.

Fule the Pinth.

Where perfons having authority to arreft or imprifon,
ufing the proper means for that purpofe, are refifted in
fo doing, and the party making refiftance iskilled in the
ftruggle, evidence of fuch refiftance juftifies the homi-
cide. Fof. 270. Vide Ante 485, to this point,

Fule the Tenth.

Bat if the party havinﬁ authority'to arreft or imprifon
in a cafe criminal or civil, ufing the proper means, hap-
peneth to be killed, it will be murder in all againft whom
there is evidence of having taken a part in fuch refiftance,
for it is homicide committed in defpite of the juftice of
the kingdom. Fof. 270. 3 Inff. 6. Ruall. Rep. 189g.
Ante 48g. '

Rule the Elehenth.

Evidence of flight in order to avoid an arreft in a
“civil proceeding, and likewife in fome cafes of a cri-
mjnal nature, will not juftify the defendant; but the

‘ homicide
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homicide will, fiotwithftanding the flight, be murder 6F
manflaughter, as the circumsftances may vary. Foffef
271. 1 Hale P. C. 481. L

For-example.—If the officer in the heat of the pur-
fuit, and merely in order to overtake the defendant;
fhould trip iip his heels; or give him a firoke of an ordi<
mary cudgel, or othér weapon not likely to' killy
and death thould unhappily enfue, this will amotint td
no more than manflaughter ; if, in fome cafes, evén to that
offence ; but had he made ufe of a deadly weapon, it
would have amounted to murder. Ifi the firft placé the
blood was heated in the purfuit of a lawful prey, and
no fignal fnifchief Wwas intended: In the fecond theré
would be evidence of malize, which determines the nas
ture of the offence:  Foffer 271: '

- fule the Twelfth
The fame tale hoids in the cafe of 4 breach of the

peace, or amy other mildemesnor fhott of felonys
Fofler 271.

fivle the Thirteenth

Where a felony is cominitted, and the felon flieth
from juftice; or a dangérous wound is given; if in the
purfuit the party flying is killed, aishere he cannot be dther=
wife overtaken, evidence of the felony and the flight will
juttify the homicide. Foffer 271.

For it is the duty of every man to ufe his beft endeaz
vours fot preventing an efcape; and therefore the pur-
fuit is not barely warrantable; it is what the lJaw requirs
cth and will punith the wilful neglect of : and probably
on this rule it was, that the legiflature in the cafe of the
‘marquis De Guifcard, who ftabbed Mr. Harley fitting in
council, difcharged the paity who was fuppofed to have
given him the mortal wound, from all manner of profes
¢ution on that account, and declared the killing to be 2
neceffary and lowfil aion. Foffer 291. 1 Hale P, C:
489, 490. Stat. 9 Annica. 16.- ¢ St; Trs 63. in sote.

. Rulé
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Rule the Fourteenth.

But if the felin, or perfon giving a dangerous wound
turns upon the purfuers, and in the fcuffle any of them
is killed, evidence of reffling makes it murder in the
party purfued and all his adherents, prefent and know-
ingly abetting ; for the reafons given above. Fof. 272.

Rule the Fifteenth.

Even in cafe of a fudden affray, where no ‘felony is
committed or wound given, if a perfon interpofing to
part the combatants, giving notice to them of bis friendly
sntention, fhould be affaulted by them, or either of them,
and in the ftruggle fhould happen to kill, this would be
juftifiable homicide. Foffer 272.

As in the KinG v. THoMas Tomson, O/d-Baiky, Car. 2.
indi&ed for the murder of Allen Da'w:.th The courT on
confidering the fa&, fpecially found by the jury, agreed,
that if upgn a fuddenp:ﬁ'ray? a confthle gr watchman,
or any other that came in aid of them, who endeavour to
part the combatants be killed, this is murder. So in
Young's cafe. 4 Co. 40. Mackallys cafe. 9 Co. 81. Kelyng
66. ;

Aule the Birteenth.
Likewife, if no conftable or watchman be there, if
_ any other perfon come to part the affrayers, and he be
" killed, this is murder. ) :
For every one, in fuch cafe, is bound to aid and pre-
ferve the king’s peace. - :

fiule the Sebenteenth.

But in all thofe cafes it is neceffary that the party v}ho
was fighting, and killed him that came to part them, did
know or had notice given him, that they came for that
_purpofe. Kelyng 66. 9 Co. 81. 8 Mod. 164. Anomymous.
Stamf. P. C. 13. 2 Infl. s2. Foft. 272. '

' 4cC Hufe
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. fule the ighteenth.

"In cafe of juftifiable felf-deferice, the ‘injured patty
may repel force by force in defence of his perfon, habi-
tation, or property, againft 6ne who manifeftly intend-
¢th and endeavoureth by violeace ot furprize, to commit
a known felony upon either. In thefe cafes he is not
obliged to retreat, but may purfue his adverfary until he
findeth himfelf out of danger, and if in a confli be-
tWeen them he happeneth to kill, fuch killing is juftifia-
u'e" F . 273’ 274- I Haw‘. P- Co 6 Edit' 122
8 Hale P. C. 481, 484. .
. A. makes an affault upon B. with an intent to ravith
her, fhe kills him in the attempt, it is /o defendendo ; be-,
caufe he intended to commit a felony, Here the law of
felf-defence coincideth with the ditates of nature. 1 Hale,
P.Cis81. Fof. 474. ,' .

80, as iit the KING v. Coornn,-Ezﬂ. 15. Car. 1. . An
attempt is made to commit arfon or burglary in the ha-
bitation ; the owner, or any part of his family, or even
4 lodger with him, may lawfully kill the aflailants -for
" preventing the mifchief intended, Cro. Car. 544. - Fof.
274. _ .
7So in the Kin¢ v. ForD, 18 Car. 2. Perfons rudely
forcing themfelves into a room in a tavern, againft the
will of the company in poffeflion, one of the affailants
is killed in the feuffle; ruled juftifiable homicide. Xe-
Ing 52. Doubted to be law. Fofer 274. ,

In the QUEEN v. MAWGRIDGE, § Ann. Ban. Reg. The
defendant upon words of anger threw a bottle wi at
violence at the head of the deceafed, and immdgi:;
drew bis fword; the deceafed retutrned the bottle wi
equal violence. HovrT, C. J. ruled- jt was lawful and
uftifiable, for he that hath manifefted that he hath ma-
ice againft another is not fit to be trufted with a' dan.
gerous weapon in his hand. Kelyng 128, 129. Fof.
278y 274y 275, - . '

“Hule
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the prifonier gave the deceafed a wound with a pen-knife,
of which wound he died.

HovT, C. J. and all the other judges held i it was man-
flaughter ; for there did not appear to be any inevitable
neceffity fo as to excufe the killing in this manner. Fff.
278- 3 Iiyl §- 1 Hale, P.C. 466. 4 Blackf. Comment.

6, 191. " 5 Burr. 2759. ‘Lord Raym. 1496." Stra. 481,
Cowp. 8 2. 1 Hawk. P. C. 125. Leach. Cr.Ca.’ 2ed4.
!3 5. Brown's cafe.

Bule the Tmentieth,

Words of reproach, how grievous foever, are not pro-
vocation. fufficient to free the party killing from the guilt
of murder. Nor are indecent provoking actions or gef-
tures expreffive of contempt or reproacg without an af-
faulc upon the perfon. 1 Hale, P.C. 456. Foft. 290.

8o ruled in the KixNG v. Lord MortLEey, by KerLing,
C.J. and all the other judges, Apri/, 18 Car. 2. But if
upon ill words both parties’ fuddenly fight, and one kill
the qther, this is manflaughter; for it is 3 combat betwixt
two upon fudden heat.  Keyling, 5.

The above rule governs every cafe where the party
killing upon fych provocation maketh ufe of a deadly
weapon, or otherwifé manifefteth an intention to kill, or
do foine great bodily harm. ‘But if he had given the
other a box on the ear, or had ftruck him with a ftick,
or other weapon nof likely io kil and had unluckily and
againft bis intention killed, it had been but manﬂaughtcr.
Mawgndge.r cafe. Kelyng, 131, Foff. 290, 291.

‘For in the former the malitie evndcnt]y appears ; in the:
latter it is evidently wanting.

file the Twenty it

In all other cafes of homicide, upon flight provocation,
the weapon made 'ufe of or other circumftance that the.
party intended to kill, or do fome other bodily harm,
will be evidence to make fuch homncldc murder. [y ﬂ

391. '
If






was holden clearly ta be no more than manflaughtern.  For,
fays Fgfler, the fmart of the man’s wound and the effu-
fion of blood might poffibly keep his indignation boiling
to the moment of the fal, MSS. Tracy and Deston.
F%- 2929 ' :
"The Kine v. REasoy and TRANTER, for the murder
of Edward Lutteral, efq., Hil. 8 Geo. 1. further illuftrates,
Mr. Lutteral being arrefted, prevailed an one. of the
officers to go with him to his lodgings, while the other
was fent to fetch the attorney’s bill, in order, as Luste
ral pretended, to have the debt and cofts paid. Words
arofe at the lodgings about civwity money, and Lutteral
went up ftairs pretending to fetch money for the pay-
ment of the debt and cofts, leaving the officer below.
He returned with a brace of piftols loaded, which at the -
importunity of his fervant he laid down on the table,
declaring, he would not be forced out of his lodgings,
and threatened . the officers feveral timgs. Words of
anger arifing, Lutteral ftruck one of the officers on the
face with a cane, and drew blood. He had a {word on,
which was found drawn and broken : but how that hap-
pened did not appear in evidence, for part of the affray
was at a time when no witnefs was prefent. One of the
officers appeared ta have been wounded in the hand by
a piftol fhot, for both the piftols were difcharged, and
in the wrift, by a fharp-pointed inftrument, the othex
flightly wounded by a like weapon ; and it alfo appeared
that Lutteral, when on the ground, held up his hands as
if he was begging for mercy. :

Sir Jonn PraTr, C. J. dire&ed the jury, that if they
believed Mr. Lutteral endeavoured to refcue himfelf, it
would be juftifiable homicide in the officers. However,
as Mr. Lutteral gave the firkt blow, accompanied with me-
naces to the officers, and the circumflance of producing loaded
piftols to prevent their taking bim from bis lodgings, which
it would have been their duty to have done, l.‘{ the debt
had not been paid or bail given, it could be 70 more than
manflaughter. '

Fofter concurs with the chief juftice, and obferves that
the cafe, as related by Strange, 18 imperfe@. Foff. 293,
294. 1 Stra. 499. ' 6 8t. Tr. 195. A
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for it was a fudden affray, and they fought -equal
terms 3 and in fuch combats, upon fudden y & Make
tereth not who gave the firft blow. 1 Hale P. C 436.

But if B. had drawn his fword and made a pafs at A.
his fword then undrawn, and thereupon A. had been
killed, this would have been murder: for B, by making,
his pafs, kis adverfury's fword undrawn, thewed that he®
fought his blood, and A. endeavouring to defend himfelf,
awhich be bad a right to do, will not excufe B. But.if B.
had firft drawn, and forborn until his adverfary. had
dKrawn too, itahad been no more thar;{ manﬂ;,ngl&ﬁer.
'Kelyng 61, 138. Moawgridgés cafe. 1 Hawk. P. C. 6
dit? 123. 2 Ld. Raym. 145.1 Oneby's cafe. 3 Ld. Ragm.
1489. 2 Strange 771. Kelyng 119. )

Aule the Tmentpsthirds

But in every cafe of honiicide, upoh provocation,
however fo great it be, if there is fufficient time for paf-
. Jion to fubfide, and for reafon to interpofe, fuch homicide

will be murder. Fofler 2¢6. '

For example. A. findeth a man in the a&t of adultery
with his wife, and in the firft tranfport of paffion killeth
him; this is no more than manflaughter. But had he
killed the adulterer deliberately and upon revenge, after
the faél had [ufficient cooling time it had been undoubtedly
murder: and 1n all cafes deliberate homicide, upon a
principle of revenge is murder. 1 Hale P. C. 486.
1t Ventr. 158. Sir Th. Raym. 212. Manning’s ¢afe.

Hule the Ttoentp-fourth.

On the above principle, deliberate duelling, if death
enfucth, is murder. Foffer 297.

But if, as before laid down, upon a fudden quarrel
the parties fight upon the fpot, .or if they prefently fetch
their weapons and go into the field and fight, and one of
them falleth, it will be but manflaughter; becaufe it
may be prefumed the blood never ccoled.  Ibid.

But if they fight at fuch an interval as that the paflion
might have fubfided ; or if from any circumfances attend-

: ing
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ing the cafe; it may be reafonably concluded, that their
judgment had actually controuled the firft tranfport of
paflion before they engagéd, and one falleth, it will be
murder. The King v. Oneby. 2 Stra. 773. ‘2 Ld. Raym,
udy, 1493. ¢ -

fule the Twentp-ftth, |

Minifters of juftice, while in the execution of their
offices, ‘are’ under the peculiar .protection” of the law :
and therefore the killing of officers 6 employed, hath
been deemed murder, as being an outrage wilfully com-
mitted in defiance of the juftice of the kingdom. Fgf.
308, 270. 1 Hale P. C. 457. {Fc. Ante 485.

- This rule is ot confined to the inftant the officer is
upon the fpot, ‘arid at ‘the fcene of ation, ‘engiged in
the bufinef§ which brought him thither ; for he is under
- the fame prote&ion of ‘the law eundo morando et redeunds :
and therefore if he eometh’ to do his office, and meet-
ing with great oppofition in thé retreat he is killed, this
will amount to murder.” 8o if he meet oppofition by
the way and is killed before he cometh to the place, fuch
oppofition being intended to prevent his doing bis duty, which
15 a fat to be colleted from the circumflances appearing in
evidence, this likewife will amount to murder. 1 Hale
P. C. 463.  Fofter 309,

And every man who comes in aid of officers who are
by the ‘appointment of the crown confervators of the
peace ; and every man lending his affiftance for keeping
of the peace, or attending for that ‘pirpofe, whether
commanded or not, “is under the fame proteétion as the
officer himfelf. Fofler 369, 1 Hale P. C. 463. Vide
ca. 6. Ante 48;5. ' : '

fule the Twenty-feventh,

This prote&ion, under limi&tims, reaches to private
perfons ipterpofing for preventing milchief, in cafe of
4 D an
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an affray, or ufing their endeavour for apprehending
felons, or thafe who have given 3 dangeraug wound,
For thofe people are in difcharge of a duty the law res
quireth, and the law is their warrant, and they may be
confidered engaged in the public fervice, for the ads
vancement of juftice, Fyfer 309. Ante 561.

fule the Twentp-eighth.

And if in the above cafes freth fuit be made, and 3
fortioriy if hye and cry be levied, all whe join in aid of
thofe whg began the purfuit, are under the fame proy
tetion of the law, and ftand on the fame foot. Foffer
309, 310. -

A robbery is committed ; the country uppm notice
yifeth and purfucth the robbers,” who turn and make ree
fittance, and pne of the robbers is killed ; this, on the
part of the purfuers, is juftifiable homicide. But if ong
of the purfuers is killed by the robbers, or any of them,
it will be murder in the whole gang, jsining in [ucb re
fﬂance, whether prefent at the murder or at a diftance

ut taking a part in fuch refifflance. The law is the fame
in the cafe of hue and cry duly levied. § Hale P. G
464. [Fefter 310. ' ’ '

Rule the Twentpninth.

The minifters of juftice in civil fuits, under proper
Jimitations, are intitled to the fame protetion for them-
felves and followers, and upon the fame principles of
public juftice. Foffer 310. Vide ca, 6. Ante485.

FasTER, in explanation of fhe foregoing rules obs
ferves, that with regard to minifters of juftice, who in
sight of their offices are minifters of juftice, and in thag
sight alone interpofe in riots or affrays it is neceflary, in
order to make the killing of them murder, that the par-
ties concerned fhould have fome notice with what intent
they interpofe ; otherwife the perfons engaged may ima-
gine they came to take a part in the affray. But a {fmall
master will amount to a notification ; as commanding
the peace, or declaring the intent of interpofing, or pres -

to ; C - ducing
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dieing His ftaff’ of office ; or if the officer be within his
proper diftri& and known, or but generally acknowledged
to bear the office he afflumeth. In the night command-
- ing the peace, or fing words of like import notifyin
hie bufinefs, will be fufficient. Kelyny 66, 115. 1 H.
P. G. 400, 461. Fyffer 310, 311. And Vide Gordon’s
taﬁ’ Aﬂt’ 4880 .

8o in cife of atrefts upon procefs, whether by writ
or warrant, if the officer hamed in the procefs give no-
tice of his authority, and refiftance be made and the
officer killed, it will bé murder, if fuch notification was
true, and the procefs be legal. Private Ferfons interfering
in affrays, muft give exprefs notice of their friendly in-
tent. Foffer 311. Ante 570.

By legal procefs, whether by writ or warrant, is meant
procefs not defetive in the frame of it, iffuing in the
Ordinary courfe of juftice, from a court or magiftrate
having jurifdiGtion in the cafe: and though there may
have been error or irregularity in the proceedings pre-
vious to iffuing of it, yet if the fheriff or officer be
killed in the execution of it, this will be murder; for
he mutt, at his peril, pay obedience to it. And theres
fore on an indi¢&kment for fuch murder, it is fufficient to
produce in evidence the writ and warrant, without
thewing the judgment or decree. As in the King v.
Rogers, Corntwall gffizes, 1938, before lord Hardwicke,
See the King v. Taylor. Ante 489. ¢ Co. 68. 4. 3 Hak
P. C. 457. Fof. 311, 312. ‘

So in the eafe of a warrant from a juftice of the peace,
in a matter wherein he hath jurifdiction, the perfon’
executing fuch warrant, is under the fpecial protection
of the law, though fuch wafrant may have bden ob-
tained by impofition on the magiftrate, and by falfe in.-
formation teuching the matters in it. The King v.
Richard Curtis. Fofter 312. The King v. Richayd Bakev,
on the execution of an attachihent. Lexwh Cr. Ca. 3
edit. 131. 1 Hale 463. 1 Stra. 499. 6 8t. Tr. 195.
9 Co. 66, 68. Cro. Fac. 280, 486. 10 St. Tr. 462.
Cowp. 3. 1 Hawk. P. C. 6 edit. 129, 130.

But if the procefs be defeltive in the frame of it, as
if there be a miftake in the name, or addition of the

’ 4D 2 perfon
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perfon on whom it is to be executed, or if the name of
fuch perfon, or of the officer, be inferted without au~
thority, and after the ifluing of the procefs, or the of-
ficer exceeds the limits of his authority and be killed,
this will amount to no more than manflaughter in zhe
perfon whofe liberty is fo invaded. 1 Hale P. C. 487
Fofter 312, :

FosTER examines the cafe of the Queeri v. Teoley, and
others, and concludes, that an illegal arreft and impri-
fonment is not a juftification for killing the officer fo
arrefting, Foff. 312, 20 316. 2 Ld. Raym. 1296.

In the cafe of private perfons ufing their endeavours
to bring felons to juftice, they muft thew that a felony
has been' committed ; for no fufpicion will bring the per-
fon interpofing within the protetion of the law, as above
ftated. 2 Inf. 52, 172. Cro. Fac. 194. Fofler 318.

Suppofing a felony to have been committed, but nof
by the perfon arrefted, or purfued upon fufpicion, this
fufpicion will not excufe the perfon arrefting or impri-
foning, from the guilt of manflaughter, if he killeth,
or on the other hand, make the killing of him amount
to murder. 1 Hale 490. = Fofter 319, .

But if A. being a peace-officer, hath a warrant from
a magiftrate for the apprehending of B. by name, upon
a charge of felony; or if B. ftandeth indi&ted for fe-
lony, or if the hue and cry be levied againft B. by name,
in thefe cafes if B. though innocent, flieth, or turneth,
and refifteth, and in the ftruggle or purfuit is killed by
A. or any perfon joining in the hue and cry, the perfon
fo killing will be indemnified. And on the other hand,
if A. or any perfon joining in the hue and cry, is killed
by B. or any of his accomplices joining in that outrage,
fuch occifion will be murder; for A. and thofe joining
with him were, in this inftance, in the difcharge of a
duty the law requireth of them, and fubjeét to punifh-
ment in cafe of a wilful negle& of it. Jbid. Ante 569.

Hule the Thirtieth,

In the execution of civil procefs, the officer cannot
juftify the breaking open an outward door or window,
' for
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for a man’s houfe is his caftle for fafety and repofe to
himfelf and family, and he who breaks it, cannot be
aiding in the difcharge of his duty, in the inftance in
which he is committing a trefpafs. But if he findeth
the door open, or gaineth admiffion from within, he
having a lawful call to the place, cannot be a trefpafler
- in entering the houfe, and may break open inward doors,
if he find that neceflary to execute his proces. 2 Roll.
Rep. 137. Palm. 52. 1 Hale P. C. 458, 459. Gowp. 1. -

Rule the Thictpfrtk,

But if a ftranger, whofe ordinary refidence is elfe-
where, upon a purfuit taketh refuge in the houfe of ano-
ther, as this is not bis caftle, he cannot claim the benefit
of fan&uary in it ; neither has a Jdger fuch priviledge,
for he is not the occupier of the houfe. § Co. 93.
2 Hale P. C. 117. Foffer 320. Cowp. 1. Lee v.
Ganfell.

Rule the Thirtp-lecond,

But where a felony has been committed, or a danger-
ous wound given, or where a minifter of juftice cometh
armed with a procefs, founded on a breach of the peace,
.the party’s own houfe is no fan&uary for him. Doors,
may in any of thefe cafes be forced, the notification,
demand, and refufal, before mentioned, having been
previoufly made : but bare fufpicion touching the guilt of
the party will not warrant a proceeding to this extremity,
though a felony hath been a&ually committed ; unlefs
the officer cometh armed with a warrant from a magif-
trate, grounded on fuch fufpicion. Foffer 320, 321.

Rule the Thirtp-third,

Gaolers, and their officers, are under the fame fpecial
prote&ion that other minifters of juftice are ; and they
may give in evidence the fame fa&s to juftify or palliate ;
but if the death of a prifoner be owing to cruel and
oppreflive ufage on the part of the gaoler, or any oﬁczx;‘
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. of his, to derefs of :mfﬂ mment; it will be de¢emed wils
fal murder in the perfon guilty of fuch durefs.

In CasteLr, widow, ¢. BAMBRIDGE and COREET.
Appeal of murder. Hil. 3 Geo. 2. B. R. A gaoler;
. knowing that a prifoner infeCted with the fmall-pox,
lodged in a certain room in the prifon, confined another
prifoner, againft bis will, in the fame room. The fe-
cend prifoner, who had not had the diftemper, of which
the gaoler had natice, caught the diftemper and died of it.
This was ruled to be murder. 2 Stra. 856. o 8. Tr.
107. Foffer 322. ‘ ‘

And in the Kinc . HuGcins, Mich. 4 Geo. 2. B. R.
Indi®tment for murder. It appeared in evidence that
- the deceafed, a prifoner in the Fleet, was confined for
a long tiine in a low, damp, unwholfome room, without
being allowed the commeon neceffaries of chamber-pot,
&c. for keeping things {weet and clean about him 3 con-
trated an ill habit of body which brought on diftem-
pers of which he died, and this was helden to be mur-
der in the party guilty of this durefs. 2 Lord Raym.
1576. 2 Stra. 882. 8. C. 1 Barnard B. R. 358, 396.
Fitzg. 1749. 9 St. Tr. 107, Fofler 322.

————

| 'CHAPTER XV,
Of Evidence to fup}ort an Indictment for Petit-Treafon.

finle the fir_&.

EVIDENCE which is applicable to an indiétment or
appeal of murder, may alfo be applied to an indi&mient
for petit treafon, for both offences are to be confidered
as {ubftantially the fame, and murder is included in
every charge thereof.

Hule the Second.

By ftat. 23 Edw. 3. fee. §. . 2. no offences fhall be
adjudged petit treafon, except in the following inftances.
Firft,
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Pirft, where 3 firvant kills liis moffer, Becondly, where -
2 wife kills her bufand. Thirdly, where an ecclefiaftical

man, fecular or religious, kills his prelate, to whom he

owes obedience. Therefore to fupport an indiGtment

for this crime, the relative fityation of the prifoner to

the party deceafed, muft be fatisfadtorily proved in

evidence. '

Aule the Thicd.

Evidence of procuring, aiding, or abetting, any of
thefe offences, brings the party within the meaning of
the ftatute. 3 Inf. 20, 21, 138. 1 Hale P. C. 379.
Dyer 332. 1 Hawk. P, C. cp. 32. 7 edit. ,

Hule the Foueth,

If there be gvidencé that the fat was done upon a
fudden falling out, or in the party’s {neceflary felf-de-
fence, &c. it cannot be petit treafon, in as much as al]
petit treafon implies murder; and vice yerfa, generally
wherever the circumftances are fuch, as will make the
killing of a ftranger by a ftranger!murder, they make
the killing or murder of a hufband or mafter petit trea-
fon. 1 Hale. P.C. 378, 380. Dalis 1§. Dalt. ca.g1.
Cromp. 19,20. Dyer254. 1 Hawk. P.C. ca. 32. 7 edit.

CHAPTER XVL

Of Evidence to fupport an Indictment on the flatute of
Stabbing,

BY flat. 1 Jac. 1. ca. 8. if any perfon fhall fab or
thruft any perfon that hath not then any weapon drawn,
or that hath not firft ftriken the party killing, and the
perfon fo ftabbed or thruft die in fix months; except in
eafes of felf-defence, misfortyne, or for preferving the

peace,
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peace, or chaftifing his child or fervant, fuch offendes,

fhall, &c. fuffer death without benefit of clergy.  Irifh
97 Will. 3. ca. x1. 3 Stat. at large 278. :

Hule the }ir.[t.

“In all eafes, [where the evidence amount to juftifiable
or excufable homicide, or barely to manflaughter at
common law, the juftice or benignity of the common
Iaw hath over-ruled the rigour of the ftatute  Fofler 299.

Hule the Hecond.
Under the words tlmg or fab it hath been held, that

evidence of fhooting with any fort of fire-arms, fending
. an arrow out of a bow, a ftone from a {ling, or ufing

any device of that kind, Zo/den in the hand of the party,
at the inftant of difcharging it, or thrufting with a ftaff,
or other blunt weapon, will fupport the inditment.
But throwing at a diftance, and wounding the party
whereby death enfueth, the weapon being what it may,
being delivered out of the hand, at the time the ftroke was
given, hath not been thought to come under the notion
of ftabbing or thrufting. 1 Hale 469, 470. Foffer 300,

As in the King w. Ngx«:’wum, Old-Bailey, Octob. 8 Ann.
where the point of a fword was thrown'at twenty yardg
diftance. Foff. in note, 300. T '

. Hule the Third.

An ordinary cudgel, or other thing proper for defence
or annoyance, in the hand of ‘the party, hath been con-
fidered as a weapon drawn, fo as to take the cafe out of
the ftatute. 1 Hale P. C. 470. Godb. 154. Aleyn 43.
1 Hale P. C. 468. 2 Hale P. C. 344. Styles 86.

fiule the Fourth.

In all cafes of doubt and difficulty upon the conftruc~
tion of the ftatute, the benignity of the common law
ought to turn the fcale in favour of the prifoner. Fyk

. 302. Anmte 4.
CHAPTER
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CHAPTER XVII

Of -Cirmmﬂ;ntial or Prefumptive Evidence, and how ﬂn‘
- it fupports an Indictment. .

\

TBERE be three forts of prefumption, viz. VIOLENT,
PROBABLE, LIGHT, Of TEMERARY.

Viglenta prefumptio is many times plena probatio ; pre-
Jumptio probabilis moveth little 3 but prefumptio levis foy -
Zemeraria moveth not at all. Co, Lit. 6. :

Thefe prefumptions are: Firfl, of Law, which are ne-
«ceflary and abfolutely conclufive.. Secondly, of Facr.
TFhere are prefumption of fa& in civi/ and in criminal
cafes; the laft are the fubje& of this chapter. ’
e

Aule the Firk.

If a man be found fuddenly dead in a room, and ano-
ther be found running aut in hafte with a bloody fword,
this is 4 violent prefumption that he is the murderer : for
the blood, the weapon, and the hafty flight, are all ne-
ceflary concomitants to fuch horrid fa&ts: and the next
‘proof to the fight of the falt itfelf, is the proof of thofe
circumftances that do thus indicate the fa&s. Co. Lizt,
6.5. 8. P.C. 179.a. 2 Hawk. P.C. ca. 12. fec. 12.cay
45. fec. 7. ca. 46. fec. 2. 1 8. Tr. 181, 3 8t Tr.¢30.

In the KiNG v. THoMAs RapcrLiFre CRAWLEY, af ¢
commiffion of - oyer and terminer, Dublin, February, 40 Geo,
3. The defendant was indited for murder, and the
evidence was circumflantial, but fo ftrongly connected by
faéls, as to raife the ftrongeft prefumption of his guilt.

‘W. SmitH, B. obferved, that in cafes of circumftan.
tial evidence, it is neceffary that all the witnefles be per-
fons of _unimpeachable veracity, for it is poflible the
prifoner may be innocent of the crime. In cafes of
circumfantial evidence, there is great room for doubt,
as to the guilt of the prifoner, and it is a principle. in

. 4 & . law,



878

law, that in every cafe of dowlt, a jury fhould lean to
the merciful fide and acquit. Vide CHAMBERLAINEy,
J. and Micu. SmiTH, B. to this point. , Ante 4,

s 6. , : .
: This principle eftablifhed a great ground “of diftincs
tion between civil and criminal law. Every thing is a
doubt*in a civil cafe, where the jury weigh the evis
dence, and having ftruck a fair balance, decide accord-

" ing to the weight of the evidence. This, however, is

not the rule in criminal cafts, for it is an eftablifhed
maxim, that the jury are not to weigh the evidence, but
in cafes of doudt to acquit the prifoner. S

This humane principle of the law, however, is not
to be perverted, in order to facilitate the efcape of the
offender. It is not a fufficient ground to acquit thas
there is a pofibility that the accufed may be innocent of
the charge, for there would be no end to poffibilities,
He was forry to fay, but it was the truth of the affer-
tion, that renders the fituation of a jury fo awful,-that
there is no cafe where a jury can procure certainty, from
circumftantial evidence, and that in every fuch cafe the.
verdi€t of a jury is but on conjecture. '

It would, notwithftanding, be no fufficient reafon to
acquit the prifoner, becaufe there is a pofibility of his
innocence. ' To acquit on fuch ground, would be con.
tradiCtory to the legal principle of circumftantial evi-
, dence, for where that evidence is given, there is always

a poffibility of innocence.

It is right fuch evidence fhould go to a jury; and,
particularly in the cafe of murder. "In cafes of inferior
perfonal injuries, there is a direét teftimony of the in-
jured individual § but in murder, which is generally com-
mitted in fecrecy, there can be no teftimany of the in-
jured perfon, he is completely removed ; it is neceffary
to bring the offender to juftice, and thereforg circum-
ftantial evidence fhall be received.

As to light prefumptions, the Baran obferved, there
were many circumftances which when firft offered in
evidence, only raife 3 prefumption, which the law calls
light, and confiders infufficient to ground a convition,
¥et if the appearances fo alter, and the faéls given in

o ' - evidence
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evidence be not accounted for, the prefumption which
at firlt was /light will become wvio/en*, and fuch as will
afford a foundation for a verdit of convi&tion.

It was for the jury to inquire whether the laft obfer-
vation was applicable to the prefent cafe. . _

Charalter is of great weight in every cafe, and requires
particular attention when the charge is grounded on cir-
cumftantial evidence : it creates a greater degree of doubt
than where the profecution is fupported by direct evi-
dence. In the former cale charafler ought to be parti-
cularly attended to, becaufe the jury is more or lefs em-
barraffed and called upon to weigh the cafe with more
fcruplé and doubt from the very nature of the teftimony
on the part of the ¢rown:’

Prefumption will become ferious when the appearances
are not accounted for by thofe in whofe power it is to
account for them, At the fame time thould the jury lay
any ftrefs upon the circumftances given in evidence
againt the prifoner, they fhould alfo lean to thofe that
are favourable to his cafe. He had the duthorlty of the
law to fay, that though a man charged with an offence
fhould fly, that it is not conclufive evidence of guilt,
The jury could not forget that one of the oaths they
had taken: was, whether the prifoner had fled in confex
quence of the charge made on him; but though it
fhould be eftablifhed that he fled in confequence of the
charge, yet it did not follow of neceffity that he was
guilty of the murder; yet it was a circumftance mate-
rial, unfavourable, and fufpicious. From the irial by
Leon. Mac Nally, jun. p.63.

fiule the .Secomd.

Recent poffeffion, efpecially of goods not according
to the circumftances and habit of the life of the party
charged is a prefumption againft him. Tke King v. Mo-
bew, Bury fpring affizes, 1789. Gifs. Evid. by Lof?, 898.

axa - Gy
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#ule the Third. .

_ Thé introdu@ion of a falfehood into the"defenice is a
prefumption againft the prifoner. This prefumption i
heightened, if the falfehood is to be fupported, as it al-
‘moft neceffarily muft, by a witnefs confcious ef it. The¢
King v. Clark, per Grofe, §. Bury fpring afizes, 1799,
Gilb. Evid. by Loft. 898. T :

fiule the Fourth.

Prefumptive evidence of felony fhould be admitted
cautioufly, for the law holds, that it is better ten guilty
perfons fhould efcape than that one innocent man {hould
fuffer. 4 Black(. Comm. 352. 2 Halds P.C. 289.

Hule the Fifth.

A defendant thould never be' convidted for ftealing the
goods of ‘a perfon unknown, merely becaufe they are faund
1 his pofleflion, 'and he refufes to give an account how
he came by them; unlefs there are’ due proofs made
that a felony was committed of thefe goods. 2 Hales
P, C, 290. g Black(. Comm. 352. v

Rule the Birth.
A defendant fhould never be convicted of murder or
manflaughter, ufilefls the fa& of homicide be proved;
“or at leaft the body found dead. 2 Hal, P.C. 290.
4 Blackf. Cemm. 352.. ‘
) ——————

_ CHAPTER XVIIi. -
 OF Evidence o iontid? the Motber of a baftard Child, charged
with concealing its birth. T

« IF any woman be delivered of any iffue of her body,
. ¢ male or female, which being born alive, fhould by the
¢ laws
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«-Taws of this realm be a baftard, and that the éndeas
 vour privately, either by dréewning or fecret burying
¢ thereof, or any other way, ecither by herfelf or the |,
* ?rocuringof others, fo to conceal the death thereof as
¢ it may met come to light whether it were born alive
¢ or not, but be concealed; in ‘every fuch cafe the faid
* mother fo offending fhall faffer death, as in the cafe
¢¢ of murder, except fuch mother can make proof by
¢ one witnels at the leaft that the child whofe death was
& fo intended to be concealed was born dead.”  Stas.
ar Jac. 1. ca. 27. Irip.  Stat. 6 Ann. ca. 4.

HBule the P,

If there be no concealment proved, yet it is left to the
jury to inquire whether the murdered her infant or not,
-by thofe circamftances that occur in the cafe, as if it
appear by evidence that it was wounded or hurt, &c.
but it doth not put her upon an abfolute neceflity of
‘proving it born alive by one witnefs, and fo the evidence
ftands but at common law. Hale, P. C. 289.

If upon view it be teftified by one witnefs, by appatrent
probabilities, that the child was not come to its debitum
partus tempus, as if it have no hair or nails, or other cir-
cumftances, this is taken to be a pragf;, that the child
‘was born dead fo as to leave it neverthelefs to the jory,
as upon common law evidence, whether fhe were guilty
of the death of it or not. Ihid. :

The learned judge then ftates his opinion on prefiimp-
#ive evidence 5 for which vide ante 577.

The cafe of ANN Davis, Newgate, Auguft 16, Car. 2.
before Kevring, €. J. lord BripGeman, C.J. and
WrLDE, recorder of London, on an indi@ment for
‘murdering her male baftard child.

It was agreed by the judges, Firf,, That where there -
is evidence that a woman has endeavonred to comceal the
death of her baftard child, within the ftatute, there is
no need of any proof that the child was born alive, or
that there were any figns of hurt upon the body, but it

fhall
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fhall be undeniably taken that the child wis born alivé
and murdered by the mother. Secoydly, That where a2
woman lay in a chamber by herfelf and. went to bed
without pain, and waked in the night and kndcked for
help but.could get none, and was delivered of a child,
and put it in a trunk, and did not difcover it until the.
following night, yet {he was not within the ftatute, be-
caufe fhe knocked for help. Thirdly, That if a woman
confefs herfelf with child before hand, and afterwards
be furprifed and delivered, no body being with her, fhe, -
is not within the ftatute, becaufe there was no intent of
concealment. ~ And therefore, in fuch cafes it muft ap-
pear by figns of hurt upon the body, or fome other
way that the child was bornalive. 2 Hawk. P. C.ca. 46:
Kel. 33,33, ) ' .
BLAcksTONE obferves, that this ftatut¢ favours pretty
ftrongly of feverity, in making the concealment of the
death almoft conclufive evidence of the child’s being
murdered by the mother; but it has of late years been
ufiral upon trials for this offence to require fome fort of
profumptive evidence that the child was born alive, before
the other conftrained prefumption (that the child whofe
death is concealed wds therefore killed by its parent) is
admitted to conviét the prifoner. 4 Comm. 198, 352.
-And this humane rule was followed on the trial of
Mary Mulball, convicted at the affizes for the Queen’s
county, before lord KiLwaARDEN, C:J. fummer, 1800.
Barrington confiders this ftatute a law of feverity, as -
it fubftitutes prefumption of guilt in thé room of affual
proof againft the criminal ; but he fuppofes that it arofe
from the difficulty of proving the offence againft thie mo-
ther, rather than an intention to make a bare conceal-
ment arifing from a miftaken fhame, amounit to a capital
felony. It muft have frequently happened in thefe pro-
fecutions that the child being found dead, perhaps in
the mother’s room, fhe infifted upon its having been
born in that ftate of which no witnefs being able to prove
the contrary, fhe was of courfe acquitted. If the dead
child, however, was found with any marks of violence
upon it, he apprehends that this with other circumftances
might have proved the guilt, even at common law, with-
' : . ) out
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put the intervention of this ftatute; and the rather as
no execution fhould be permitted, unlefs the criminal
conviCted under this aé{’ would have been guilty of
murder by the common law, as fhe is otherwife to {uffer
merely from the prefumption arifing from the circum-
ftance of concealment, of which it is believed there is
no other in the Englith law. ~If this prefumption is by
the ftatute made the offence itfelf, fhould it not be en-
countered by another natyral and moft ftrong prefump-
tion in favour of the eriminal { That is to Tay, that the
mother cannot be fuppofed to be the wilful author of the
death of her new-born child, which by its cries entreats.
her proteétion and fupport, and the father of which
fhe is probably as fond of as if the had a right to call
him by the name of hufband ? And are not children
born dead every day? and may not the mother in the
agonies of child-birth be the involuntary occafion of the
infant’s death? As to the circumftance of difpofing of
the body in places proper for its concealment, if the
death is not received from the hands of the mother, it
§s but a natural confequence of endeavouring to con-
tinue to bear a good charaéter in-her neighbourhood,
Barringten on the flat. 402. ’

Doétor HunTER fays, that many pregnant women,
under the apprehenfion of fhame, become infane, and
commit fuicide. That others, when the mind is over-
whelmed with terror and defpair, would deftroy them-
felves if they did not know that fuch an aflion would
infallibly lead to a difclofure of what they are anxious
to conceal, In this perplexity, their diftrefs of body
and ‘min({ deprives them of all judgment, and they
are delivered, by themfelves ; fometimes dying in the ago+
nies of child-birth, and fometimes being exhaufted, they
faint, and become infenfible of what is paffing; and
when they recover a little ftrength, find that the child,,
whether fill-born or nat, is lifelefs. In fuch a cafe, will
not the beft difpofition of mind urge the unfortunate wo-
man to preferve her charatter, by hiding every appear-
ance of what has happened ; yet if the difcdvery
be made, that conduét will be fet down as a proof of -

uilt.
gurt. After
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After giving inftances of pregnant women expiring in
torture rather than confefs their fituation, he proceeds
to examine the {fymptoms, of violent death in the child,
Hevinftances various common and natural appearances
both internal and external, miffakes for marks of violent
death. ) T '

In many cafes, he fays, that to judge of the death -
of a child it may be material. to attend accurately to,
the force of collifion between the fkin and the fcarf-
fkin ; and, ftill more to be well acquainted with the aps
pearance of the bjood fettling upon the external part of -
the body, and tranfcending through all the internal parts-
in proportion to the time that it has been dead, and ta
the degree of heat in which it has been kept. '

‘When a child’s head or face is {woollen, and red or
black,, the wvu/gar, becaufe hanged people look fo, are
apt to. conclyde that it muft have been firangled. But
nothing is more common in natural births, particularly
where the navel-firing happens, to gird the child’s neck;
and where the head happens to.be born fome time before
the body. . , ' _

- The material gueftion is, how far, in fupicious cafeq,
may we conclude that the child was born alive, and ffzo-
bably murdered by its mother, if the lyngs fawim in watg-?
Fift, we muft be'aflured that they contain air : then we
ase 1 find out if that air be génerated by putrefaction,,
Secondly, we are to.examine the other internal parts tq
fee if they be emphyfematons or contain air, and wg
mu examine the appearance of the air-bubbles in the
lungs.  If the ajr which is in them be that of refpiras
tign, ‘the air-bubbles will be hardly vifible to-the naked
cye; but if the zir-bubbles be large, or if they run in
Jines along the fiflures between the component lobuli of
the lungs, the air is certainly emphyfematous, and nog
a5 which has been taken in by breathing. Thirdly, If |
the air in the lyngs be found to he contained in the na-
tural air veficles, and to have appearance of air received
into ther by breathing'; let us next find out if that air
was not blown into the lungs after the death of the in-
fane. It is fo generally known that a child born ap-
parently dead may be brought to life by inflating its
RN ’ lungs,

-
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by the natural difcharges, ‘or upon wet clothes, excluding
@ir, or drawn clefe to jts mouth and nofe by the fution
_gf breathing. An unhappy woman delivered by herfelf,
terrified, diftracted, defpajring, and exhaufted, will not
have ftrength, or colleCtion enough, to.fly inftantly to
the relief of the child. Thofe fa&s deferve ferious
confideration, and when known, may be the means of
faying fome unhappy and innocent woman: for this
reafon Dr. Hunter originally publithed his effay, and
the fame reafon has given this extra& a place in this

work. .

tp—
—

CHAPTER XIX
‘' Of Ewidence to fupport an Indifiment for Larceny. :

Hule tﬁe Ficlt.

- TO fupport an indi@ment for fimple grand larceny,

‘there muft be evidence to thew a felonious and fraudu-
lent taking and carrying away of perfonal goods, ngt
from the perfon nor out of his houfe, above the value
-of twelve pence. 1 Hawk. P. C.ca. 33. Dalt.ca.101,
‘s Hale P. C. 503, §04. ,
*  All felony includes trefpafs, and every indi@tment. of
larcény muft have the words felonice cepit, as well as
‘afportavit ; from whence. it follows, that if the party be
guilty of no trefpafs in taking the goods, he cannot be
-guilty of felony in carrying them away ; for the taking

‘muft be animo furandi, and this intent muft appear from .

the evidence. 1 Howk. P. C. ca.33. Kelyng 24. Dalton 3.
. '+ Therefore one that finds goods that are loft, -and con-
verts them to his own ufe, animo furandi, is no felon:
and a fortiori it muft follow, that one who has the ac-
tual pofleffion of goods, by delivery, for a fpecial pur-
‘pofe, as a carman, who receivés them in order to carry
them to a certain place, or a tailor who has them in
order to make cloaths, or a friend who is intrufted with
4 oA Te them
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owner, whatever may be the means or the pretence un-
der which the property is obtained.

. Therefore, where it appeared in evidence, thata per-
fon examined goods under pretence of buying;'and runs.
away with them; or goes into a market, and obtains a'
horfe for the purpofe of trying its ‘paces and rides away
with it, it is felony.- Raym. 276.:.

Or as in the KING v.:PEaRs, Old-BazI Sepf fef 1779,
If a perfon hire a horfe to go ta a pamcular place, an
promife to return in the evening of the fame day, but
~ immediately fells the horfe, and converts the money to
his own ufe, this is felony Leach. Cr. Ca. 3 edit. 2
So in the KiNG v.-85MPLE, O/d-Bailey, _‘7uly o 17%6.

The defendant hired a poftchaife for three weeks, to go

a tour round the North, for the ufe of which it was-

agreed that he fhould pay ‘at the rate of five fhillings- a

day ‘during ' the time that he kept it. The price of the’

chaife was fifty guineas, and he wetit away with it, this
was determined to be larceny, though the contra&t for’
hiring "was not for any definite time.  Leach Cr. Ca.

3 edit. 469, 470. M8. SR

- So in the King v, Stunpwss and “GREATRIX, Old-'
Badey, May fo ] 1772. The prifoher left a' note 4t a’
hofier’s fhop, defiring that he would - fend fome " 1k
ftockings to his lodgings to look ‘at,; and looked out three
pair, and went away with them, while the hofier, by his
defire, went home to fetch other goods, and on this evi-
dence he was adjudged guilty of~larceny; and the

JunGEs held the conviction right, for the whole of the

prifoner’s condud@ manifefted ‘an origim{ and precon-

oerted defign to obtain a tortious 'pofleflion ‘of the pro-
perty, and there was not a fufhicient delivery to change
~ the pofleflion.  Leach Cr. Ca. 108;:109.- 1 Show. §55. -

So-in the KiNG v. ArcRLES,; O/d- Bailey, Fan. feff. 1784.

“Indi&tment for ftealing a bill of exchange. It appéared-

in evidence, that the prifoner undertook for the profecutor,

to procure for him cath for a bill of exchange for one
hundred pounds, and by that means got the bill into his
pofleffion, with . which "he abfconded and appropriated
the value of the bill- to his own ufe. The prifoner’s-
counfel argued, that:to fatisfy the definition of larceny,-

the






parcel of goods to his fervant to carry to his cuftomer,
and the prifoner contrived to méet the fervant on his way,
and on pretence that he was going, by the dire&ions of
the cuftomer to the mafter’s fhop, to fetch this parcel in
lieu of another, obtained the delivery of it'by exchang.
ing it for- a parcel of rags of no value, which he had
urpofely with him, it was determined by the yupces fo
ge a felonious taking of the property from the pofieffion
of the mafter. 1 Howk. P.C. ca. 33. fec. 22. ] edit.

fhule the Seventh.

But if it appears in evidence that the horfe, chaife,

or other property, was fairly and bona fide hired, or that
the goods were really fold, and a credit given to the party,
or that the perfon atually played at cards on his own
" account and loft the money, the property in fuch cafes is
thanged, and the pofleflion of it out of the firft owner,
and therefore the fraudulent converfion of it afterwards
cannot be felony ; for to conftitute larceny the felonious
defign muft exiff at the zime the property was obtained.
" 'This rule is illuftrated in the KinG'v.. CHARLEwWOOD,
Old-Bailey, Febr. feff: 1786. And the Kinc v. Nich-
oLsoN, and .others, Old-Bailey feff. 3794. Leack’s Cr.
Ca. 456, 457 458.

fiule the Cightb.

The word ¢ afportavi’” is neceflary in every indi&-
ment for larceny%rcforc there m:xyft be evidence of a .
carrying away. But proof of any the leaft removing of
the thing taken from the place where it was before, is
fufficient for this purpofe, though it be not quite carried
off. 1 Hawt. P. C. ca. 33. .

Upon this ground, the gueft who having taken off the
fheets from his bed, with an intent to ‘fteal them, care
ried them into the hall, and was apprehended before he.
could get them out of the houfe, was adjudged guilty of
larceny. Bid. 3 Inff. 108. 2 Ventr. 215. 7 Af. 39.
B. Cor. 107. 3 Inf. 109. 1 Hale P.C. 508. Dalis
! ! : : ’ 2,‘
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2i: Crsm. 36. The King v. Clement Simpfori. Lens aff.
Cambr. 16 ,Cié'. 2. Kdyng 31. in point. me , A

So alfo he, who having, taken a horfe in a clofe, with
4n intent to fteal him, and being apprehended before he
could get out of the clofe, was held to be a felon. Da/t:
soi. Keymgs3i: ' . .

8o in the KiNG v. MARTIN; Lent ahy Northatnpton,
1777. It appeared in evidence; that the prifoner had
ginlled thé wool from the bodies of fixteen lambs, whilft

ey were living; and in fome places had torn the fkin
away. This removal of the, wool from the lambs having
been found aninio furandi, the judges ruled it fo be fe-
lony. Leack's Cr. Ca. 3 edit. 205.

So he who intendinti to fteal plate, takes it out of 4
trunk and lays it on the floor and is furprized, this is
&vidence of “afportation, and is felony. Kelyng 31.
it Hale P. C. §08. . - .

So in the KiNG 4. CosLET, Old-Biiley, February fj(
1782. The evidence was, that the prifoner got into the
profectitor’s waggon, and laid hold of a parcel of cur<
rants, and had got near the tiil of the waggon with
them when he was apprehended. The jury found himt
guilty i but the court doubted whether this was a fuffici-
ent afportation to conftitute _larcenz; _ The jupGEs were
unanimous, that as the prifoner had removed the pro-
perty from the fpot, it was a fufficient taking and carrying
away to conftitute the offence. Leacks Cr. Ca. 3 edit.
271, 272. MS. | , o

And in the KinG v. Larier, Old-Bailey, Miy feff.
1784. It was held, on a referved cafe, by all the jupces;
that to force an ear-ring from the car of a lady, fb that
it falls info her curls, is a fufficient carrying away to
box:qﬁ'itut'c latceny. Leack's Cr. Ca. 3 edit. 360, 361.

But whete i man was indicted for fledling the con-
tents of a bale of goods in a waggon, and the evidence
was, that he bad fet it on its end, but had not removed
it from the fpot ; it was ruled By the judges that was
not 2 fufficient carrying away. Leach's Cr. Co. 3 edit.
272

4G Nozs.
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Note. ~ ‘Whatever evidence will fupport an indifi-
ment for grand larceny, will be fufficient to convit ob
-a chatge of petit larceny. '

e _—

CHAPTER XX,

_ Of wiixt or complicated Larceny from the perfon, which
" ds of two inds. |

. A FELONIOUS and violent taking away from the
perfon of another, goods or money to any value, or
putting him in fear, which is called robbery; but where
there is no putting in fear is called LARCENY from the
perfon. : : .

fiule the Fict,

To fatisfy the word zepit in an indi@tment, there muft
be evidence of a taking away. '

He therefore who receives the money of another,
whilft under the térror of an affault; or afterwards,
.while the party thinks himfelf bourd in confcience to.

ive it to the affailant, by an oath to that purpofe, which
in _fear he was compelled to take, is a taking as complete
in contemplation of law, as if with his own hand he
had taken it out of the party’s pockets. 1 Howk. P. C.
ca. 34. Dalt. ca. 100. Crori. 34. 44 Ed. 3. 14.

‘4 Hen. 4. 3.

fiule the Decond,

Neither can he who has once aGtually completed the
‘offence, by taking the goods in fuch manner into his
"pofleflion, afterwards purge it by any redelivery. 3 Inf.
6o. )

"As in the Kinc v. PeaT, O/d-Bailey, December feff.
1781. The evidence was, that the prifoner ftopped the
prolecutor on Finchley-common, and demanded his mo-

: ney.
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ney. The profecutor delivered his purfe. The prifoner
immediately returned it again, faying, < If you value
% your purfe you will pleafe to take it back and give me
¢ the contents.” . The profecutor received the purfe |
back, but while taking out the money, and before re-
delivery, a fervant leaped from behind the carriage and
fecured the prifoner. A doubt arofe, whether as tobe
bery is only an aggravated fpecies of Jarceny, there was
a fufficient fpecies of afportation in this cafe to conftitute
the offence. But the courT held, that although the pro~
fecutor did not eventually Jofe either his purfe or his
money, yet as the prifoner had-in-fat demanded:’'his
money, and under the impulfe of that thréat and de-
mand the property had been once taken from the pro-
fecutor by the prifoner, it was in ftri¢tnefs of law a
fufficient taking to- complete the offence, although the
prifoner’s poffeffion "had’ continued for an inftant only,
Leach. Cr. La. 3 edt. 266, 267, ‘ ’ :

For the outrage offered to the rights of fociety does
not yary in its nature, becaufe ineffeCtual in its confer
quences: and the continuance of the property in the
pofleflion of the robber is not required by law. Eder’s
Prin. Pen. La. 286. 3 Infl. 69. Staun. P.C.27. 1 Hale,

P.C. 533, o )
AP “fule the Thiry,

But he who attacks me in order to.rob me, but does
not take my goodsinto his pofleflion, though he go fo far
as to cut off. the girdle of my purfe, by reafon whereof
it falls to the ground, is not guijlty of robbery; but
punithable for a breach of the peace. 1 Hawk. P.C. ca,
34. 1 Hale. P.C. §32. Dalt. 100, Cremp. 34. But
¢ to affault another with an intention to rob him,” is
- now felony. §t. 7 Gea. 2, ca. 21. Irifh. 21 Geo. 2. ca,
12. Stat. at large, wvol. 4. p. 85G. Poff. Vide Index,
ASSAULT, ¢

fiule the Fourth.

In fome cafes there may be legal evidence of robbery
where in truth the defendant never had any of the lofer’s
goodsin his poffeflion. 1 Hawk. P. C, ca. 34.

' 462 ' As
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As where I am robbed by feveral of one gang, apd
gne of them only takes ‘my money ; in which cafe, in
judgment of law, every one of the company fhall be faid
to take it, in refped to that encouragement which they

ve to one another through the hopes of mutual affiffance
i the enterprife. Nay, though they mifs of the firft in<
tended prize, and one ‘of them ride from 'the reft and
rob a'third perfon in the fame highway withoyt their
knowledge, out of their view, and then return to them,
all are guilty of rqf:lpry, for they came together with
§n intent to rob, and to affift one agothcr in fo doing,
8 Haw. B C. ca. 3.y Hales P;C. 533 534, 337.

Hule the Fifth,

To fupport an indi€tment for larcing from the perfon
the evidence muft not only amount to a taking away, bu
muft fhew the taking to be from the perfon. ~ =
" And unider this ruie, not only the taking away a horfg
from a man whereon he is aGually riding, or money out of
his pocket, but alfg the taking of any thing from him openy
and before his face, which is” ynder his'immediate and

rfonal care and proteCtion, may properly be faid to be
a taking from the perfon. " And therefore he who having
firft aflaulted me ‘takes away my horfe ftanding by me ;
or having put ‘me in fear, drives my cattle“in my pre:
fence, out of my pafture, or takes up my purfe, which
in my fright I caft into 2 buth, 6r my hat which fell from
my head, or robs my fervant of my money before my
face, may be indited as having taken fuch things from
my perfon. 1 Hawk. P. C. ca. 34. " 1 Hale, §33. 8. P.C.
27. Cromp. 34, 35. Dalt. c. 100. 3 Inf. 69. ~ Styles,
156. Salk. 613. Carth, 145, Strange, 1015, -

fule the Birth.

The taking muft appear to be fubfequent to the fear, for.
fear is the diftinguifhing ingredient between robbery and
other larcenies. 2 Inff. 68. 2 Roll. 154. 1 Hale, P. C. 535.
~_ So ruled in the Kinc v. Ricarp Moss, O/d-Bailey,
May feff. 1784. Inevidence it appeared that the defen-

FJUe T 154G TR ETIERTLE B Abpeaiea t dant
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- And as in the King v. KNEWLAND, Old-Bailey, Fan, .
Jof- 1796. To obtain money by a threat to fend for 3
‘conftable, to take the party before a magiftrate, and
from thence to prifon, 1s not rebbery; for the threat of
legal imprifonment is not fufficient alarm to induce a
Pcrfqn to part with property. Irid. 835.

Hule the Lighth,

But it is not peceffary that the fa& of afual fear,
thould either be laid in the indi€tment, or be proved
upon the trial ; it is fufficient if the offence be chafged
to be done vidlenter et contra voluntatem.

Fofler quotes the abowe as an opinion of lord Holf’s,
to which he implicitly accedes; and afks, fuppofe the
true man is knocked down, without any previous warn-
ing to awaken his fears, and lieth totally infenfible white
the thief rifleth his pockets, is not this a robbery? Yet
where is the circumftance of aftual fear? Or, fuppofe
the true man maketh refiftance, but is owerpowered,
and his property taken from him, by mere dint of fupe-

~ rvior ftrength, this douybtlefs is a robbery, And in cafes
where the true man delivereth his purfe without refift-
ance, if the fa&t be attended without thofe circumftan-
ces of wiolence and terror, which in common experience
are likely to make a man part with his property for the
fafety of his perfon, that will amount to a. robbery,
And if fear be a neceflary ingredient, the law in odium
Jpoliatoris, will prefume fear, where there appearcth ta
be fo jufta ground for it, Fof. 128, 129. 4 Black/;
Comm. 243. ° ' N ‘ ,

Aule the Pinth,

And if it appear upon evidence, that the taking from
the perfon was attended with thofe circymftances of vio-
lence and terror, which in common experience are likelg
to induce 2 man to part with his property, againft his
confent, either for the fafety of his perfon, or the pre-
fervation of his character and good name, it will amount
to a robbery. '

fin
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So in the KiNc v. DonnaLLy, O/d-Bailey, February
Jof- 1779. The honourable Charles Fielding gave in evi
dence a feri¢s of faéls, from which it appeared, that the
prifoner meeting him in the ftreet demanded a prefent,
adding, ¢ you had better comply, or I will take you
¢ before a magiftrate, and accufe you of an attempt to
¢ commit an unnatural crime.” The jury found the
prifoner guilty ; and faid they were fatisfied ¢ that Mr.
¢¢ Fielding delivered his money through fear, and under
¢ apprehenfion that his life was in danger.” The quef-
tion, ¢ whether this offence amounts to robbery,” was
fubmitted to the twelve jupGes. Counfel were heard,
- and the JuDpGEs were unanimoufly of opinion, that the
prifoner was guilty of robdery and properly convicted.
Leach Cr. Ca. 3 edit. 229.  Jones's ca. ibid. 164. Hick=

man’s ca. ibid. 310, .

fule the Tenth.

If the indictment charge the robbery to have been com-
committed sn the king’s high-way, and it appears, on evi-
dence, to have been committed in a private footpath, or
any other place, the offender fhall have his clergy; nat-
withftanding the flat. 23 Hen. 8. ca. 1. Irifb, 11 Fac. 1.’
ca. 3. 1 8tat. at large 437. The King v. Stokeman. Old-
Bailey, May feff. 1718. 1 Hawk. P.C. 7 edit. ca. 34.

Jec.3. Moor 16. 2 Hale, P.C. 349,

—_

 CHAPTER XXL

Of Evidence to fupport an indictment for felonioufly taking
Money, Goods, or Chattles from the perfon of any other,
privately, without his knowledge.  Stat. 8 Eliz. ca. 4.

fule the Fift.

As this ftatute was intended to fupprefs a certain fpe-
cies of dexterity againft the fuccefs of which the com-
mon vigilance of mankind was found inadequate ; there-

fore
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fore if the larceny is in the flightelt degree difcovered af
the time it is committing, the offender is not within the -
penalty of thé a&k:

fnle the Second.
Alfo when it dppeats in evidence that the perfoit lofing
is property was fo intoxicated by liquor as to be altox
gthei fenfelefs, the offender fhall have his clergy. Th#
ing v. Gribbe, Leachy Gr. Ca. 3 edit: 275: The King v
Mary Readingy ibid.
fiulg the Third. ]
- . Thotigh the cantrary was formerly held, yet the judges
have recently ruled that privately ftealing from the pei-
fon of a man while hé is afleep i8 within the fatute, and
takes atvay tlergy. ‘ oL ‘
. As wheré the profecatof i maftet of a fhip was rob-
bed in his cabbin while he was afleep privately and withs
out his knowledge: 8o where 2 waggoner was fleeping -
in the ftable of an inti yatd. Thompfor's cafe. Leack:
Cr. Cs. 498 Williasms's cafe, ibid. §58. and the King vi -
Furnace, Old-Baileys Fuly feff. 1792,

. il

CHAPTER XXII.

OF Evidence to fupport an Indiftment for Birglarg, whick
is the felonioufly breaking and enmtering the Munfion-
boufe of andther, of the Walls ot Gates of a Walled
Town in the night, 1o the intent to commit fome Felony
within the fat'nt’, whether the felonious intént be exscute

. or not. 1 Hawk. P. C.¢a. 38. 1 Hale P. C. §39:
3 Inff. 63. & Blackf. Comm. 213.

Auke the pirdt.
_ THE word « soncanter” is neceffary in an fn‘di&m_enf '
for this offence, and it cannot be fatisfied in a legal
fenfey
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dow, which were open before, or enter into a houfe b
the doors, opén in the day timé, and lic'there un
night, and then rob and go away without breaking any
part of the houfe; he is not guilty of burglary. 1 Hawk.
P.C. ca. 38. 1 Anderf. 114; 115, Saville g9. Foff.
107.

Z’mt it is certain hé would have been guilty thereof, if
he had opened the window, or unlocked the door, or
broke a hole in the wall, and then entered, &c. Or
having lain in the houfe, by the ownet’s confent, he had
but unlatched i chamber-doot, br if hé had ¢omé down
by the chitney, for that wad incléfed as much as the
natute of the thing would bear. Fof. 107.

On the principle of the above rule it hath been re-
folved, that where divers perfons came to a houfe with
an intent to rob it, and kdocked at the door, pretending
to have bufinefs with the owrer, and being by that
meins let in, rifled the héufe, they were guilty of bur-

lary. '

g Srz in LE MoTT’s cafe; thieves came with an inteiit
to rob Mr. Juftice Wilde. Finding the door locked, pre-
tending they came to fpeak with him, a fervant opened
the door, and they entered the houfe and robbed. This
being in the night, it was adjudged burglary; for the
intention being to rob, and gettinig the door open by 2
Sfalfe pretence, ﬁnis was in frandem legis, and was in law
an aCtual breaking. Kelynp 43. '

8o on argument by the Aiorneg-géneral (Toler ) and
Mac Nally for the crown, and Fonah Green for the pri-
foner, it was ruled, that prociiring the door to be opened
in the night, by pretence of having a letter to deliver, or
by any other device, if there be evidence to fhew a precon-
certed plan or intent to rob the houfe by that means, is
burglary; though the party fo entering be apprehended on
entering the hdufe by perfons waiting within fide fpecially
For that purpofe.  Commijf.vyey and terminer, Dublin, 1799.
" So if men pretend a warrant to a conftable, or'caufe
the bue and cry, and bring him along with them, and
under that pretence rob the houfe, if it be in the night
this is burglary. Bid. 1 Hals P.C. 552. 3 Inf. 64.
- . And

L3 :
’
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The courT were clearly of opinion, that this wasa fuffi-
cient breaking ; but there muft be both a breaking and
an entering to conftitute the burglary, and the breaking
muft be fuch as will afford the burglar an opportunity of
entering fo as to commit the intended felony, or of in~
troducing fome part of his body, or fome inftrument
proper for committing the felony. Leack’s Cr. Ca. 3 ed.
452 '

Hule the Birth.

In fome cafes 2 man may be guilty of burglary, who
never made any actual entry at all. : :

- As where divers come to commit a burglary together,
and fome ftand to watch in adjacent places, and others
enter and rob, &c. for in all fuch cafes, the a& of one
1sin judgment of law the a& of all: it was a common
caufe with them, each man operated, in his ftation, at’
the fame inftant, towards the fame common end, and
the part each man took, tended to give countenance, en-
couragement and protetion to the whole gang, and to
infure the fuccefs of their common enterprife. 1 Hawk
P.C. ca. 38. 1 Halés P.C. 439, §555. Kelyng 111,
Cromp. 32. Foff. 350, 3§3.

It has alfo been determined in the KinG v. JosHua
CornwaLL, Mich. 4 Geo. 2. that a fervant who confe-
derating with a rogue lets him in to rob a houfe, &c. is
guilty of burglary, as much as the rogue himfelf. 1 Stra.
881. Dalt. 151. 1 Fale 555. 1 Hawk. P. C. ca. 38.
10 8t. Tr. 433. 8. C. : :

Bule the Seventh.

It is enalted, « That if any perfon fhall enter into the
¢ manfion, or dwelling houfe of another, by day or by
¢ night, without breaking the fame, with an intent to
¢« commit felony, or being in fuch a houfe, fhall com-
¢ mit any felony, and fhall in the night time break the
. 4 {aid houfe, to get out of the fame, fuch perfon is, and
¢ fhall be taken to be guilty of burglary, and oufted of

¢ the benefit of clergy, in the fame manner as if fuch
% pexfon had broken and entered the faid houfe in the
[{} night
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¢ night time, with an intent to commit felony there.”
Stat. 12 Anne ca. 2.
With regard to cupboards, prefles, &c. they bein,
merely moveables, breaking them is not evidence
burglary. Fof. 109.

fule the ightb.

Whatever kind of entry will make a man guilty of
burglary at common law, will be fufficient evidence to
bring the cafe within the ftatutes againft houfe-breaking,
attended with larceny in the 'day time. Stat. 1 Edw. 6.
ca. 12. fec. 10. 39 Eliz.ca. 15. Foff. 108.

— ]

CHAPTER XXIII

Of Evidence neceffary to fupport an Inditment for ARSON,
or the malicioufly and woluntarily burning the Houfe g}'
anothery by night or by day.

Gule the Firft,

NEITHER evidence of the bare intention to burm a
houfe, nor even an atual attempr to do it, by putting
fire to part of a houfe, will amount to felony, if no
part of it be burnt, for the indi&ment muft have the
words, incendit et combuffit. But if any part be burned,
though the fire afterwards go out, or be put out, it fupports
the indi@tment. 1 Hawk. P. C.ca. 39. 1 Haless P, C.
§70. Dalt.x05. 3 Inff. 66. 4 Blackf. Comm. 222.

Hule the SHecond,

The houfe defcribed in evidence, muft be the fame .
kind as that named in the indi&tment.

Therefore in the KING v. Sarau Tayror, Lent ?J:
Rochefter, 33 Geo. 2. The priloner was indiGted for
having burned a certain out-houfe, called a paper-mill,
and it appeared that only a large quantity of paper that
was drying on a loft, annexed to and belonging to the
mill was fet fire to, but that no part of the mill was fet
fire to or confumed, the evidence was held infufficient.

Lieach Cr. Ca. 3 edit. §8.
RHAPTER



CHAPTER XXIV.

Evidence to fupport the charge of a crime againft
‘yNature ; gf Rape ; if having carnal knowledge of gn
Infant ; and of forcible Marriage. ‘

fule the Fuf.

IN every indi@ment for fodomy or beaftiality, there
muft be the words rem habui veneream, et carnaliter
cognovit ; wherefore to make a rape there muft be an
aCtual penetration, or res in re proved, as alfo in bug-
gery. Therefore emiffio feminis is indeed an evidence of
penetration, but fingly of itfelf, it makes neither rape
nor buggery, but it is only an attempt of rape or bug.

ry. Inft. §9.
geéAu?’ fa/;s,sbut the /eaff penetration maketh it rape
or buggery ; although there bhe not emiffiori feminis, and
therefore lord Coke muft be wrong, and contradi&ts what
he fays in his Pleas of the Crown; and befides, it is
poffible a rape may be committed by fome gquibus virge
e};eélo adfit et emiffio feminis ex quodam defefla defit. 1 Hale's

. C. 630, S ' o

Hiule the Second,

Of late years it has not been cuftomary to prefs a
woman to give evidence of the above particulars; and
it has been held fufficient if the profecutrix fwear, that
the defendant had carnal knowledge of her perfon,
againft her confent; or carnal knowledge of her body
as her hufband had. The King v. Lidwell, Efg. Spring
affi. Naas, 1800, befare lord CarLTox, C. J.

fiule the Third.

It is ftrong, but not a conclufive prefumption againft
the profecutrix, thag fhe made no complaint in a rea-
: * - fonabla
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derice 4s 4 juftification; unlefs the blow be i a church
or church-yard, &c. Zbid. 6 Mod. 172, 236, 463
# Blackf. Comm. 1483 216. t1 Mud. 43, §2. 2 Salk.
642. 1 Lord Raym. 177. 1 Siderf. 246. Holt 699.
Cro. Jac. 307. Cro. Car. 467.. Wynnes Eunomious,
wl. 3. 45, 47. "

fule the Fourth,

It is eria&ted, that if any perfon, with an offenfive
weapon or inftrument, unlawfully and malicioufly fhall
affault 3 or fhall by rienaces, or in or by any forcible ind
violent mannet, demand dny money, goods, or chattles,
of or from any perfon or perfons, with a felonious intent
te fob, he fhall be tranfported. Stat. 4 Gev. 2. ca. 21.
Irif. 21 Geo. 2. ca. 12. 6 Stdt. at large 856.

On which ftatute it has been ruled, that to tomplete
the crinle, not only an affaw/t, as by holding a piftol
towards a coachman, and telling him to ftop, but a
demand of the money or other property, muft be proved.
t Hawk. P. C. ca. §5. Peter Parfaifs cofe, Old-Bailey,
Jef- 1740, Haward’s cafe, Old-Bailey, 1783, - Leach Cr:
Ca. 3 edit. 23:

fule the Rifeh.

The evideiicé tuft thew, that both the affuift and the
demand were madé upon the perfon intended to be robbed.
Thomas's cafe, Old-Builey, Faly Joff. 1784. Leach Cr.
Ga. 372.

fiule the Birth.

The evidence muft fhew, that the affaule was made
with an offenfive weapon, of the fame kind as that which
is laid in the indiGtment: Oot t;at a demand ?4;. made of
goods. ackfor’s cafe, Old-Bailey, Apri . 1783
Leach Cr.yCm 3 edit. 303. be 15;;[ v. Remnont.
s Term. Rep. 169.

4t CHAPTER
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CHAPTER XXvii.

Of Evidence admiffible to” fupport an Indiliment for & .
Confpiracy, of High Treafon, or Confpiracies to coms
mit other Offences: :

fule the Piks
~ EVIDENCE fnay be given of a treafonable confpis
racy, atany time defore or after the day alledged in the
indi@ment. )
_As in the Kinc v: €HarNock, and Kiys, Olds
Bailey, March, 8 Will. 3. 1695, before Hor, C. J, and
Tresy, C. J. ,

Charnock, one of the prifoneis, objeCted to evidence
being received of any fa& done the preceding year, as
nothing was mentioned in the indiGtment of that year. .

Hour, C. J. The day is not material, it is only a
circumftance, but in form fome day before the indi&+
ment is preferred maft be laid ; and though the day laid
in the indi@tment is the tenth of February, yet it is alfo
faid, that the things confained in the indi¢tment were
done likewife at divers days and times, as well before as
after; and fo the indiGment comprehends even. what
might be done the laft year as well as this. Neither
are the witneffes tied up either to the particular. #ime or
place mentioned in the inditment, fo it be” within the
county, and before the indi€tment preferred. All that is
to be regarded is, that no evidence cani be given or ad-
mitted, of any other fpecies of treafon, but what is
contained in the indi&ment ; for a man may certainly be
indi@ed for a treafon committed zbis year, and upon his
trial evidence may be given of the fame treafon committed
the year before. And the reafon is good, for the trea-
fon confifting in imagining and compafling the king’s
death, which may be manifefted by diverfe overt-atsy
fome before, fome on, and others fince, the tenth of Fe-
bruary, (the day laid) yet they are evidence of one trea}f;)cxk
. . w
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Garrow infifted, 'ém after having proved 2 conne@ion

and confpiracy between Thefwell and the prifoner, all the
2€s of Thelwell, or any other perfon againft whom evi
dence had been given; of acceflion to the general plan
of confpiracy, was clearly evidence againft' every man
charged with that confpiracy. :
Erfkine admitted there was no doubt that upon an in,
di€@tment for a confpiracy, be the ;qlx‘gfpirgc to da one
or another, or be the ;txality of the aét done, when
it is done, what it may, that as far as perfops are con-
nefted aling together towards one puypofe, which pury
ofe conftitutes the crime, they may be involved to-
gether by evidence ; but that is not the queftion here,
and the court will not allow'it to be afked, whether T%e~
well did dire&l him 'to print that paper, Hardy not being
refent. . ) N
J é?u, C.B. faid, This purports to be a paper con-
taining a refolution at a general meeting of IE: London
Correfponding Society ; it is brought to the printer by
one of the members of that fociety, the prifoner being
another member of that fociety, aéling in that fociety
as the fecrctary, and this being a printed paper pro-
duced by one o¥ them, it does feem to me that in a ge-
neral charge of a confpiracy, this is evidence to prove
a circumftance in that confpiracy : whether it will be
ultimately fo brought home to the prifoner Hardy, as that
he thould be refponfible for the guilt of having'publifhed
it, may be another confideration ; but that it is a branch
of the confpiracy, and a circumftance occurring in it,
the import of the paper plainly proves, Hardy's trial,
(Gurney's edit. ) vol, 1. 345, 6 &7." =~~~ '
In the fame cafe, Garrow fubmitted that having proved
Thelwell a member’ and agent of the Correfponding So-
ciety, the crown was entitled to give in evidence againft
Hardy a letter from Thelwell, pyurporting to have con-
‘tained fcvcra} of the focietiés addrefles and feditious
fongs compofed and fgﬂg by Thehwell at their meetings 3
and that any a& of Thelwells To in furtherance of the
gonfpiracy, was evidence againft the defendant.
Erfkine. It appears Fdelwell was an agent for the
publication of this addrefs, which tuins out to be an a&t
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With refpe& to the exiftence of the alks that are laid .
as overt-als, they muft be proved fpecifically upon al}
the prifoners in the indi&ment. The prefent trial is _
only of Hardy. The prefent queftion is, whether he did
any of thefec ats. Then the declaration of another man,
whether by word of moyth or by letter, cannot prove
the fa& upon Hardy. _ :

Then {uppofe the a&s proved, the third thing to bs

roved is, that the aQ was done in the profecution
of a defign upon the king’s life; then nothing that is
faid, written, or done by a ¢hird perfon, without the
authority of Hardy, can prove that Hardy meant to pro»
duce the effeét that is imputed to him, namely the de-
firu&tion of the king, Therefore this letter written by
Thelweld does not appear to conduce to the proof of
either of the three things imputed by this indi@&ment;
namely, that he compaffed the king’s death, that he in
point of fa&t committed any of the 3&s ftated in the
inditment as overt-alts of that defign; ar fuppofing
that he committed them, that any of thefe alts were
direGted to the defign of compafling the king’s death,
Upon neither of thc%c grounds is this letter admiffible
againft Hardy, and therefare ought not to be received in
evidence. ’ :

Evrg, C. J. C. P, I agree that where feveral perfong
are proved to be engaged in one general conlpiracy, all
the tranfaltions of that confpiracy, by the different par-
ties, may and ought to be given in evidence; and it ig
enough if the party accufed at this time can he proved~
to be privy to that general confpiracy; for if that is
proved, every thing that is done hy the different parties
concerned muft be alfo imputed to him as a part of the
tranfation of that confpiracy.  This letter is no more
than Thelwell’s account to a private friend of a part which
he had taken refpefling this paper, and of his having
‘compofed fongs ; and another paffage in it is very ma-
terial, as againft Thelwell; but, in my mind, fhould be
referved until it comes to the time when The/well’s own
declarations come to be proper evidence,

I doubt whether we ought to confider this private
letter as any thing more than The/uwell’s declaration; and, -

R ' Thelwell’s






616

they had held, and what they propofed to éfect: Id thiat
light, therefore, it feems to be evidence. But before ie
can affe& the prifoner materially, it is neceflary to make
out another point, namely, that he confented to the exe
tent that the others.did ; but ftill while we are upon the
queftion as to the defign, any thing that has been /aid;
ftill more any thing that has been written by the confpi»
rators, ought to be reecived in evidence to prove what
the defign was; .

Grosk, J. concurred with BuLLer.

Mac DonaLp, €. B. and HoTrHam, B. were of opinion
with EYres :

Evke, C. J. In the cafes of Damaree and lord George
Gordon, the cry of the mob at the time made a part of
the fiiz of the tranfation, therefore fuch evidence
ought to be received. Correfpondence very often makes
a part of the tranfaction, the correfpondence of a man
who is a party in a confpiracy, would undoubtedly be
ovidence 3 correfpondence is furtherance of the plotp
but a correfpondence of a private nature, a mere relation
of what has been done is a different thing. Hardy's tr.
(Gurney's edit. ) vel. 1. 360 te 369. :

In the fame cafe—

Garrow, for the crown, propofed to read a letter upon
the principle of its being a correfpondence between one
of the perfons proved to have been a: party in the confpi«
racy, and another perfon at a diftant part of the kingdom,
likewife proved to be a party in the confpiracy, It wasa
letter from Martin to Margarat, at that time in cuftody
in the Talbooth, Edinburgh, having been committed asa
member of the Britith convention. This letter, he
ftated, to be in terms calculated to excite the Northern
people, by the doétrines which had been diffeminated in.
London. :

Lrfkine. This is an inditment for compafling and
imagining the death of the king, and there are overt-acts
ftated in the indi@tment, laid as ats to fulfil the traitor-
ous intention, which is the charge upon the record. Itis
infifted, that thefe aéts involve in themfelves a forcible
fubverfion of the government of the country, which.

: - would
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raéter, - Will you go the length of making a declaration
of Martin’s contemptuous behaviour towards the king,
evidence not only to fthew that he thought lightly of the
King, but that every other man did, whe met for ano-
ther purpofe and for ancther end ¢ . o
As the prifoner ftands accufed of cqmpafﬁng the death -
of the king, every thing he has done himielf, every thing
done in his prefence; every thidg faid in his prefence, to
which_he may be fuppofed to affent, by continuing to
meet the fame perfons again, is to be received in evi-
dence. Suppofe, inftead of being a letter to Margaret,

it had been a letter to Hardy himfelf, it would not be - .

evidence. I cannot help a man’s writing’and fending a
tter to me; but I may difapprove the contents, and
%;ll this be evidence againft me? if this letter be read,
artin of courfe muft be allowed to explainit. If the
crown can give the letter in evidénce, becaule Martin
happened to be a member of the London correfponding
fociety, the correfpondence of all the affiliated focieties,
and every man in them may bé read, and the prifoner in
tiirn, muft be allowed to produce the letters of all the
membets of thefe focietles. Therefore, on principle of
law, this letter cannot be read, unlefs it be fhewn that
it is conne&ted with fomething that Hardy and Martin
have done together, and that it can be brought home to
"Hardy, that he knew the fa&ts contdined in that letter,
and that it was fomething done in furtherince and ac-
complifhment of a confpiracy between them. L
_ Gibbs, adverted to the cafes of Damaree and lord George
Gordon, what they declared while they were .in action,
was admiffible evidence to thew what the obje of thefe
infurretions ¥ras, and therefore it was received : but
the court have never determined, that the declaration
of a perfon iméonnegcd with tfle prifoner, could, in
any cafe, be received 1in evidence. , .
hen a man is indi€ted for that which is done by a
great affembly, and he is prefent at fome times, and
abfent at others, the declarations of other men adting
with him in that very a& for whith he is indicted, are
admiffible evidence to fhew what the object of that af.
fembly was : but why was the letter laft offered reje&e;l?
or
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for this reafon, becaufe it contained a relation of falts
which relation of falls the prifoner was not cognizant
of ; what is the prefent letter ? it is no more than the .
laft letter ;' it contains a relation of falts; and then they -
would add to jt, that the obje& of this relation of facts,
was to keep up the fpirit of a perfon in Edinburgh.

That a Yetter thould be evigenc; againft the prifoner
which he never faw; and for a purpofe to which he
neyer aceeded, feems againft all law, and is againft all
juftice; for the obje& of this inditment is to try the
mind of Mr. Hardy, that is, whether he did in his mind
compafs the death of the king: )

Mr. folicitor-general, (now lord Redfdale, chan. of Ireland. )
This is a declaration of cenfpirators, in the progrefs of
their confpiracy. In the laft cafe the letter was addrefied’
to a perfon not fhewn to be involved in the confpiracy.
This letter is addrefled by Martin, proved to be chair-
man of a meeting to Margarot, deputy at the copven-
* tion held at Edinburgh ; it is therefore a conyerfation b
fetter, between two perfons parties to the confpiracy, if
a confpiracy exifted. ‘ i

Now for the purpofe of fhewing the-exiftence of a
confpiracy, and for the purpofe of fhewing what the
views of ‘the confpirators were, and how far they went,
converfations of thofe confpirators totally diftin from
the prifoner, have conﬁantlz been admitted in evidence.
In fupport of this pofition he cited lord Stafford’s cafe.
3 8. Tr. 101. Serjeant Maynard's fpeech. Ibid.  Lord
Loval’s cafe. 9 8t. Tr. 616. ' '

"Though this letter is eyidence quo animo, Martin aed 5
jt is not dire& eyidence quo arimo, Hardy aCted; but it
is the nature of all plots tgat this for¢ of evidence thould
be given ; feveral perfons are concerned ; _thej are ‘brbufht
into one engagement ; fome of them may have views efs‘_
culpable than others; but for the purpofe of a jury de-
termining the guilt of the Iarticular perfon charged, the
views, and the intentions, declared by converfation, efpe-
cially converfations between perfons congerned in the plot,
which this letter is, is matter proper to be given in evi-
dence, confiftent with the aft determinatjon ; and u‘Pon
the very foundation that it is what paffes between perfons

' 4K 2 , engaged
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engaged in a confpiracy, while the confpiracy is in its
prgzcg;s towards tgnt cchluﬁon which tll,le cznfpiramrs
are charged to have in view.

Adair, ferjeant, Bearcroft, Bower, and Law, fpoke on
the fame fide. .

Evrg, C, J. It has been duly ftated, what the nature.
of this queftion is ; namely, that if this were merely a
trial for a confpiracy, this would be evidence againft one
of the parties in that confpiracy; becaufe the queftion,

- whether this prifoner is to be reached upon the fpecific
charge againft him, is undoubtedly a queftion whethex
he is to be reached by that medium, and if the medium
is once cftablithed that queftion arifes. '

In the cafe of a confpiracy, general evidence of the
thing confpired is received, and then the parg before the
court is to be affe@ed for his fhare in it; the queftion
then is, whether a paper under the hand of a perfon who
is proved to be one of the confpirators fhall be received
in evidence, where it is nothing more than a paper un-

- der his hand ? for as this cafe ftands it is not a letter fent
to Margarot. There is no proof that Margarat ever re-
ceived fuch letter; and therefore it may.be a paper
merely written privately by Martin, who is the perfon
in whofe hands it is ftated to be, and may never have
%:mc out of his hands. The queftion is, whether under
thefe circumftances, fuch a paper is to be admitted in
evidence in a.cafe in which another perfon now ftands at
the bar; and "this does not appear to be fufficiently dif-
tinguithed from the cafe juft determined, to fatisfy my
mind that it onght to be received in evidence.

It is undoubtedly true, that the general plot is to be
made out, by proving the tranfaétions of others, to which
the prifoner may not be immediately a party; but then
is it to be proved by the mere acknowledgment of thefe
other partieg, and fo made ufe of againft the prifoner?
For inftance, here is a confpiracy charged. Suppofe a
witnefs thould come and fay, I heard Thelwell, and .
¢ Martin, and Margaret, fay, that they were engaged
¢ in fuch a confpiracy,” that would be good evidence
perfonally againft the parties who faid it, to prove againft
them individually that they wete concepned in that con-

fpiracy,
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of that confpiracy, which is alledged and endeavoured

to be proved as the foundation of affeting the prifoner .
with a fhare in that confpiracy. Now one confpirator

addreffing a paper to another confpirator, having rela--
tion to that confpiracy, not merely a defeription to a

ftranger, is an aét complete in that fingle confpirator,

although that paper fhould be intercepted, or although

it fhould never reach that perfon for whofe perufal it was - -
intended. That diftinguifhes this from the other cafe, it
is a different a& in one, though it does not reach the

other, in that fenfe; it is an act of one of the confpira-

tors; which, in order to thew the nature and tendency of

that confpiracy, may be read againft any other. '

HoTHaAM, B. concurred with the chief baron. :

BuLLER, ] In lord William Ruflel’s cafe, Yord Hoevard
in his examination at large into evidence of what pafled
between him and lord 8haftfbury ; and-in parts of that-
evidence he goes on to [ay, that he fuppofed thefe things
were told to lord Ruf/: loxrd Ruffel properly objets to
that, he fays it is heagfay, and does not affe¢t him, but’
it is part of the evidence that is given, and is much re-
lied wpon by the - chief juftice; in fumming up to the
jury, with a view to the queftion of confpiracy, which is .
always to be diftint from the queftion, whether the
evidence does or decs not affedt the prifoner.” The evi-
dence given then by lord Howard is, that in a converfa. .’
tion with lord Shaf?fbury, he afked him what forces he
had, to which lord Shafifbury anfwered, that he had
enough, and ten thoufand brifk boys were ready to foi-
lew him, whenever he held up his finges.

The chief juftice ftates this to tﬁe jury, repeatmg
thefe words, as evidence of a confw/t ; but that it does
not affect lord Rufel.

Then how ftands this cafe? the firft queftion to be-
made out is, that there was fome confpiracy te affe®t
the life of the king; and to make out that, you muft
go into evidence of what was done by other perfons.-
That, when eftablithed, would net affe&t the prifoner,
but is neceflary to fhew, that there wasfuch a confpi-
racy on foot 5 and then go on to the fecond queftion, to
{ee whethcr there i is or is not evxdcnce to prove that this

prifoner
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prifoner was a&ting a part in this confpiracy. The quef
tion will ftand clearer if we fuppofe a confpiracy, of the
nature contended for on the part of the profecution,
had gone on without the intervention of fuch a conven-
tion as had been proved by perfons committing their
fefolutions to writing ; if fuch a combination exifted,
how in the nature of things could it be made out but by
the declarations and converfations of thofe who were
parties to it. Suppofe an equivocal expreflion were uled,
fhould not I prove by converfation of perfons. prefent
how they underftood it ? It is evidence that they meant
- that their plan fhould go to fuch an extenty then it be-.
comes a fecondary queftion, whether the prifoner fo
underftood it or not; it is an expreflion equivocal ; and
if it is proved on the part of the profecution that fome
* meant to go to that extent, it is open to the prifoner to
fay it was not fo meant by me, nor did I'fo underftand
it. But the queftion now is not upon the effe& of the
evidence, but whether it ought or ought not to be re-
ceived ; and inafmuch as it goes to the exiftence of a
confpiracy, it feems to me that it muft be received.
What effe it will have muft be confidered hereafter.
- Gnrosg, J. was of the fame opinion on the fame ground §
and added, when itis faid, that this is merely a confeffion,
or a writing. [ think it is more becaufe we know that
in many circumftances of this fort it has been- deter-
mined that feribere ¢ff agere, and the writing here is fuch
an aé as may fhew the extent of the plan, and the in-
tention of the parties to that plan. I am of opinion it
ought to be read.” And the paper was read. Hardy's
tri. by Gurney, vol. 1. from 368 to 398.

In the fame cafe, : ‘

Garrow propofed to read a letter from a foeiety at
Sheffield, addrefed td the prifoner. No part of it was in
his hand-writing, and it was found in the Poﬁ'cﬂion of
Thelwell, who had it appeared, was in fome inftangces an
aéent_ of that London Correfponding Society, of which

ardy was fecretary.

Eyfkine. The principle upon which the laft piece of
evidence was admitted was—that it might be evidence
to fhew a confpiracy; yet would not go to affect thef pri-

onet,
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fonet, unlefs brought home to him. In the evidence
now offered, how does it appear to be the fame Sheflield °
fociety with which this fociety was in. correfpondence ?
It is written in the fame hand-writing. Does it profefs
to be written by the fame perfon who before correfponded
with the prifoner ?

Garrow. 'We do not ftate this is the Sheffield Society
with which they correfponded ; but to be from a fociety
at Sheffield, with which town they were in correfpon~
dence, figned by a perfon purporting to be a fecretary.

Evrg, C.B. This letter is in a different fituation from
the other. It is a letter purporting to.come from one
of thefe focicties ; it is addreffed to the prifoner, and it
is found in the hands of a perfon affe&ted by the evi-
dence, at leaft to involve him in this confpiracy. The
letter was read. Hardy's tr. by Gurney, vol. 1. 412, 413.

In the KinG wv. J{)HN HornE TookE, tried on the
fame indi&ment, O/d- Bailey, Nov. 1794. The counfel
. for the crown tendered as evidence the draught of am. .
anfwer meditated to have been fent by Hardy to a letter
from Stockport dire&ted to him as fecretary to the Cor-
refponding Society, and found in his poffeflion. .

- Erfkine, for the prifoner, objeted to receiving fuch
draft in evidence on this ground, that a paper which
had been found infufficient to convi® Hardy (who had
been tried and acquitted on the fame indiétment that
charged the prifoner) ought not to be read againft another
perfon. ‘

Evrg, C.J. The charges brought againft the prifoner
related to tranfaltions in which feveral perfons, and
among others, Hardy were involved ; and though a jury
‘has determined that the fhare taken in thofe tranfadions
by Hardy was not criminal, his acquittal did not how-
ever prevent whatever was.conneéted with the confpiracy
from being evidence againft the prifoner.—Objection
over-ruled. Dublin edit. Tooke's trial, 320.

In the fame cafe it was admitted, that where a charge
is againft feveral for confpiring to do a certain a&, and
one of the perfons with whom the prifoner on trial is
implicated, has been acquitted, the record of that acquit-
tal may be given in evidence on the part of the prifoner;

: and



62; 3
and clearly the party acquitted is a competent witnefs.

In the KinG v. James WELDOR. Commif. Oyer and
Terminer, Dublin, Deceriber, 17¢5, tried and convifted
of treafon in compaffing the death of the king.

On an objeion by Curvan'and Mac Nally for the pti-
foner, anfwered by Fitzgerald, prime ferjeant.

CHANBERLAIN, J. and GEORGE, B. held that it bein
once eftablifhed that a treafonable fociety exifted, o%
which the prifoner was a fiémber, 4€ts done in that fos
ciety were admiffible evidence againft the ptifoner, though
he was abfent from the fociety at the time thofe acts
were done, Ridgeway’s Rep. Weldon's tr. 42, 43

In the KiNG ©. Jon LEARY, on the fame indi&tment;
at the fame commiffion.

Mac Nally, for the prifoner, objeted, that though all
alls done at general meetings ‘of perfons implicated in
i confpiracy was legal evidence agairift a prifoner charged
as being one of the confpirators ; yet the private decla~
fation of in individual not appearing to have been come
municated to the body at large, or at all adopted by it,
tould not be received as evidence againft the prifoner,
The courT acceded. Ridgeway's Rep. Leary's tr. 10§.

In the fame cafe, papers which had been received .in
evidente in Weldor’s cafe, being offered in evidence againft
the prifoner Leary, )

Mac Nally, his counfel objeéted, that though thefe
papers were admitted as evidence in Weldon’s cafe,
they were now liable to ftronger obje&ions than thofe
made on the former trial. It did not appear that
thefe papers were ever in-the poffeflion of the pri-
foner, or that they were the fame papers that he was
fworn to in the fociety; or that they were ever thewn
to him, or ever read in his hearing ; or that he was ever
made acquainted with their contents.—Neither did it:
appear that any perfon, having pofleflion of thefe papers,
was in any one inftance in company with the prifoner.
The evidence was, that the witne(s had feen the prifoner -
at a houfe in Stoneybatter 3 there was a paper laid upon a
book, and fomething faid, which he does not know, nor
. does he venture to {fwear that either of the papers laid
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fumed by the manner in which they were produced.
‘They were letters faid ‘to be written by Fackfn, pro..
bably written by him, and tranfmitted by him abroad,
not through the prifoner, and of the contents of which,
as fuch, it was impoffible that the prifoner could ever have
bad any knowledge, Therefore the queftion being upon
a charge that the prifoner had afted with a knowledge
of the views of Fackfon, and that he co-operated in thofe
falls, it was impoflible that any thing’ written, any thing..
faid, any thing done, by Fackkn, riot pyoved to have
come to the knowledge of the prifoner, could be in an
degree evidence to implicate him in the guilt of Fackon;
it was not competent’ loofely to enter into’ any queftion
of the contents of thefe letters ; whether they dp thew any
g\lilt of Fackfon, whether they Jifclo_fe what Fackfen's yiews
in fending thofe letters were, becaufe'it was admitted.”
" The Attorney General, for the crown., The objec.
tion is,’ that' becaufe 'the papers wete not proved tq
have been feen by the prifoner, that therefore in an in.
di&ment, where thé overt-a&t is a confpiracy, they are
not evidence to 'go to the jury. Now the indictmen}
charges that the prifoner conipired with Fackfon and
others to fepd intelligence, among Pﬂle;, things, with
refpet to the' ftate of affairs in this country; and there.
fore thefe papers are offered as evidence of an a@ done
by Fackfon in furtherance of the confpiracy. The létter.
were read in evidence by order of the court. Stone's #i.
by Gurney, edit. 147. * Ante Leary's cafe, 626. = '
In the [ame cafe, the Attorney General on proceeding
to offer in evidence a létter proved to be 'in the hand-
writing of the rev. William Fackfon, dated March 17,
1994, faid, that the ground he offered this letter as
évidénce was, that it was i the hand-writing of Fackfom,
and that it pointed out the places in” which an mvafion
might be made in the country, and that - it was fent
abroad by Fackfon. The queftion was, whether this Tet-
ter could’ be read in evidence againft the prifoner ! “And
he conceived it might, ‘oni thefe’ grounds, that is to fay:
the overt-a&ts charged by the'indi€tment were—a confpi-
racy between Hurford Stone, William Stone, and Fackfon,
{o give intelligence 1o the enemy where they might in-
Lo A | " yade
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had before been made by $tome, and being communicar
tory for the fame purpofe, upon the common principle
before laid down, it is the a& of a perfon firlk proved to
be embarked jn the fame fcheme and proje&, done for
the purpofe of carrying en that common fcheme and
‘proje@, amd as fuch is admiflible evidence in gonfpi;a_cy_.
" ddgir, ferjeant, for the prifoner, anfwered, that the
inciple upon which the queftion was to be decided, wa¢
effentially diftinguifhable from both the cafes put by the
attorney-geperal, and from every cafe he had exer heard
of, to which evidence that can jn any degree be affimj.
Iated to the prefent cafe can be received. He admitted,
that when fcveral confpirators charged with confederat-
ing together for the commiflion of the fame offence, are
put upon their trials fogezher, that theh there cannot be 3
doubt that every piece of evidence that affe€ts any one
of them, is admiffible upom thyt grial, thoygh it might
not be evidence againft gthers: and jt then becomes the
duty of the court, to diftinguith the effets of thofe
pieces of evidence, which are legal exidence againft one
of the parties accufed, and ,wixicfm not legal evidence
againft the other,  But the cafe is totally diffcrent, wheye
evidencs is to be given of a&s done by a confpirator, mof
upon his trial ; and a&s done by that confpirator, when
he was feparated and at a djftance from the perfon wi
whom he 1s accufed of having confederatcd with the ob-
j¢& charged in the inditment, ' ST
-~ 'The evidence received on the late fate trials, is effen-
tially diftinguithable from that now offered in this. The
charge againtt all the prifoners upon thofe trials was for
acts done by them, as members of 3 focicty, aljedged to
be confederated together for the pyrpofe, by their colk-
le&ive ftrength, and by their colleQive a&ks of overs
turning the government and conftitution of their coun.
try. It was upon zhat ground alone that the attorneys
general then contended, that the a&s of thefe fpricties
were evidence againft each and eyery one of the priy
foners, who were members of tbpfe focietigs, after ge-
neral evidence had been given implicating them in one
general defign; becaufe, from the very nature of- thefe
. aéts, they were colletive alls, dong by the focieties of
which thofe perfons were members or of focictics yrov:g

<
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eounfel for the crown were firft to thew that a ¢énfpiracy,
exifted, as an abftra& propofition; and then that the
prifoner was a member of that fpecific confpiracy. That
though evidence miay be given of any thing done, or
faid, by perfons not prefent and co-operating in what
they did or faid with the prifoners, that then the evis
dence was belonging to the firft branch of the divifion,
as competent to prove the firft, but not the fecond branch
of the charge upon the record; that is, ‘to prove that d
confpiracy did exift, but not to fhew that A, B. or C.
had any fpecific fhare in that confpiracy. If this evi-
dence s only to be received in that fathion, and fubje&
to that limitation, there can be no objection to the deci-
fion on the late trials ; for what is ftruggled againft here is,
that what Fackfon in this letter propofes to communicate
cannot be evidence againft this gentleman in any other
way than to thew whether Fackfon was guilty ; and it is
mot material to the prifoner whether he was or no.

Mr. attorney general, (in reply.; No evidenee can be
feceived in a trial between the crown ard a prifoner,
which is not evidence to be put to a jury, whether it
does affe&t that prifoner or not. In the cafes referred to,
the evidence was received upon the principle ftated;
upon the principle which Has been afled upon in every
¢afe of treafon, of murder, of confpiracy, that is to be
found where the a&t cf any particular perfon has been
given in evidence againft any man abfent. The evidence
seferred to, was offered on a full perfuafion, that the law
of England can never admit evidence to be received,
which it will not permit to go to the jury, finally to
determine whether it does or does not affect the prifoner ;
but when perfons are brought together for one and the
fame common end, whatever one does with refpeét to
one and the fame common end, is a fact to be received
againfl all of them; and unlefs upon the difcuffion of
the effe&t of the a&s which individuals do, and the a&s
which other individuals do, engaged in the confpiracy,
you cannot fay the individual on trial is guilty, you muft

_acquit bim; but ftill if he a&ts in furtherance of the
fame confpiracy, it muft go to the jury, to determine
’ whether
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whether the accufed does authorize and concur in tholé
als done in furtherance of the confpiracy.

In the late trials the letter of Martin, addreffed to no
perfon, and the letter of Thelwek, in which he fpoke of
the Americans having too much veneration for property ;
too much for religion, and too much for law, and which
was addrefled to a particular perfon,. but which'had res.
ference to the fociety for confpiring were read. ' It is
faid, if perfons are trying tigether .for a confpiracy, fuch
evidence may be read; how can Fackfon be tried upon
this record, who was tried and died a year ago ? in lord
Stafford’s trial this {ort of evidence was admitted. In
the cafe of murder, where a man holds horfes at a
gate, and the murder is committed in the field, the
adls in the field are to be given in evidence againft the
man who ftands at the gate: why ? becaufe it is for the
{lnry to confider, whether the ftanding at the gate, and

olding the horfes, is an a&t done in execution of one
common purpofe with thofe who in his abfence are mur-
dering the perfon in the field. In the cafe of burglary
and of riot, it is the fame. Vide lord Stafford’s cafe.
Ante 619. Lord Loval’s cafe. Ante 619.

Lord Kexyon, C. J. That there is fufficient evidence
to conne& Fackfon, and Stone, the prifoner at the bar,
fufficient evidence given to permit that conclufion to be
mide, there can be no doubt. If aés done by the fo-
cietics at Sheffield, were fufficient to afcribe guilt to par-
ties not prefent at the time. If letters written by the
fecretaries to thofe focieties, not communicated to the
perfon to whom the guilt was to be imputed by thefe
letters, otherwife than arifing from their a&ing in con-
cert with their parties, if that was fo decided, this point,
is decided.

" Bule the Third.

It is alfo fettled, that the fa& of confpiring need not
be proved, but may be colle&ed from other circum-
ftances.

As in the KiNG v. Parsons, and others. The de-
fendants were convi&ted on an information for a confpi-

4 M - Facy,



634
gacy, to take away the charaler of éme Kepspe; #nd
accufe him of murder, by pretended converfations and
communications with a ghoft, that converfed by knocks
ing and fcratching in a place called Cock-lane. . ,
Lord MansF1ELD, who tried the information, dire€ted
the jury, that there was no occafion to prove the aétul
Ja& of confpiring, but that it might be colleéted from col
latera! circumftances ; and thould be glad to know the
inion of his brethren, whether he was right in fuch
direion. Quod rlemo negavit. 1 Blackf. Reps 392, 401.

Mule the Fourth.

. 8o if feveral perfons meet at a particular place, from
different motives, and being met, all alt together to ong
common end, fuch a&ting together makes all the parties
confpirators. _ ,

As in the King (at the profecution of Charles Macklin )
©. LEg, and others, B. R.. England, 1774, :

" Macklin was an eminent player, and feveral attempts
were made to drive him from the ftage. The court of
king’s bench granted an information againft the defens -
.dants for confpiring to ruin him in his profeflion, &c.
Vide the Inform. Dough. Cr. Cir. Afif. 160.

On the trial, the defendants counfel infifted, that the
profecutor, in fupport of a confpiracy, fhould give evie
dence to fhew, that there was a previous meeting of the
parties accufed, for the purpofe of confederating to carry
their purpofe into execution.

Lord MansrieLD over-ruled the objeétion. Confpi-
racy, he faid, was derived from the verb-confpiro, a breathe
ing together; and therefore if a number of perfons met
together for different purpofes, and afterwards joined to -
cxecute one common purpofe, to the injury of the per-

. fon, property, profeflion, or charater of a third per-
fon, that was confpiracy, and it was not neceflary to
ve an’m;revious confult or plan among the defene

ts againft the party intended to be injured. AS. :

. CHAPTER
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CHAPTER XXVIIIL
Of Evidence on an IndiBment for Perjury,

Fule the Birl,

A JURY ought not to conyi& a defendant ch

with this offence, without clear proof that Jhe falfe

oath alledged againft him was taken with fome degree of
deliberation : and therefore they ought not to convid, -
if, upon the whole circumftances of the ¢afe, it thall
appear probable, that it was owing rather to the weake
nefs than perverfenefs of the partys ag where it wag
occafioned by furprize or inadvertency, or a miftake o

the true ftate of the queftion. 1 Hawk. P.C. ca. 69.
§ Mod. 350. The King v. Melling. 10 Mod. 195. The
Queen v. Mufeot, : o a '

Bl the Becom,

Two witnefles are required in proof of perjury : othere
wife there would be only one oath againft another. Aute
37- 4 Black, Comm. 150. '

For-written evidence admiffible on a trial for perjury,
vide Ante 468, t0 474. Law of Evidence 28¢9. 3 Mod.
116, 117. Lord Raym. 451, 893, 936, 121. Cafes
Temp. Will. 3. s11.  Cafes Temp. Maccles. 74, 108, 109, -
194, 195. 3 Peere Will. 196. 1 Strange 345. :

‘In the KinG v. JamEs. Information for perjury, in
an affidavit in the common bench, made before the co!
miffioners in the country, in a certain caufe depending
there, was tried before ExaEe, and the defendant con-
viked. Several exceptions arifing upon the evidence,
the judge ftopped the pofles until the opinion of the
court was had. The proof of the caufe depending was
only a capias, the warrant thereon, and an affidavit filed.
Another exception was urged, that there was no proof
that the party before whom the defendant was fworn,

‘ 4M 2 was
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was a commiflioner; and the court held there need not,
unlefs difproved on the other fide.

It was then fuggefted, that the evidence was only by
copy of an affidavit, and no evidence that it was the de-
fendant’s ; that this was a dangerous pratice; any man
might be thus reprefented and fubjeéted, by the fraudu-
lent fubftitution of his name, to the penalty and infamy
of perjury. :

The courT admitted the force of the objetion, if an
affidavit were to be thus proved fingly. But where it
was regularly introduced by evidence of a caufe come-
mienced, which is very different from imputing an affida-
vit to another, without eftablifhing a ground why there
fhould exift one, or fhewing a reafon for its being made,

or that it was ufed by the party in the caufe. ?udgmm o
rege. Show. 397. Law of Evid. 291. 8. C.

——

CHAPTER XXIX.

Of the- neceffary evidence to fupport an Indiciment of SUB-
. ORNATION of PERFURY ; which is the proving a
perfon to take a falfe Oath, amounting to Perjury.

Hule

TO bring the offender within the legal meaning of
this offence, it is neceffary to alledge in the inditment,
and to give in evidence, upon the trial, that the party fo
fuborned, did atually take fuch falfe cath. The King
w. Henton, and Brown. 3 Mod. 123. Keb. 399.

Norg. A perfon attainted of fubornation of perjury,
falls ' within the rule of infamy, incapacitating from giving.
cvidence. Repelliter a facramento dicendo qui jure fit in~
Jamis. Vide Ante 206, to213. . '

CHAPTER
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CHAPTER XXX
Of Evidence to fupport an Indiiment jfor Forgery.

FORGERY, by common law, is the falfely and frau-
dulently making or altering any matter of record, orany
other authentic matter of a pnblic nature, as a pari
regifter, or any deed or will; in order to give fuch in-
ftrament or writing an appearance of truth, and thereby
impofe that upon the public, as the folemn a& of ano-
ther, which he is no way privy to; or to make a man’s
own a& appear to have been done at a time when it was
not done, and by force of fuch falfity, to give it an
operation, which in truth and juftice it ought not to
have. 1 Howk. P. C.ca. 70. 11 Co. 27. Foff. 117,

Rule.

From the above definition refults a perfpicuous and
general rule, that in all charges of forgery, whether the
indi@ment be at common law or by ftatute, there mufk
appear in evidence circumftances to fatisfy the jury, be-
yond a reafonable doubt, that the defendant had a dzﬁtin
to cheat or defraud fome perfon or perfons named in the
indi®ment : and the fame rule is alfo applicable to the
offence of publifhing, uttering, &c. as the cafe may be.
Vide coMPETENCY and VARIANCR, in Index. -

-

CHAPTER
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CHAPTER XXXI.

Of Exidence to fupport an Indiciment againff Cheats ot
- Common Law, and on the Statutes, 33 Hen. 8. ca. 1.
30 Geo. 2. ca. 24. drifb. 26 Geo. 3. ¢ca. 37. 13 Siat,

ot large, 842. . . ‘

CHEATS punifhable at common law are, in general,
thofe who by deceitful prallices defraud, or endeavour to
‘defraud another of his right, by means of fome art,
device, contrary to the plain rules of common honefty;
but there muft be an artful contrivance, and not a bare
naked lie. 1 Hawk. P.C. ca. 71. '

Rule the Firft.

As an indi@ment for a fraud, by obtaining mone
under falfe pretences, againft the flat. of Geo. 2. mul{
ftate what the falfe pretences were by which the fraud
was effeCted; fo the falfe pretences ftated, muft be
proved in evidence. The King v. Mafon. Leack’s Cr.

Ca. 3 edit. 548. 2 Term. Rep. 586. Poit 640. :

Hule the Hecond,

In order to conftitute the offence, the property muft
be obtained either by confpiracy, or by means of a falfe -
token as well as a falfe pretence, and not by a mere falfe
* affertion, . a falfe meffage, or mere naked he. 1 Haowk.

P.C. ca. 73.

So ruled in the KiNG v. BEnjaMIN Lara, O/d-Bailey,
Decemb. fof. 1794. The evidence was, that the pri-
foner; on ‘the day laid, purchafed from the profecutor,
Benjamin Mendez da Cofia, a large quantity of lottery
tickets, bargained with him to the amount of 2157/ r0s.
and obtained the delivery of them from him, by givin
him a draft for the amount on Meflrs. Ladbroke, and Ca.
bankers, in whofe hands he was fo far from haying cafh,
that he had not even opened an account with them.

Shepherd, in\ Trinity 1796, obtained a rule to fhew
caufe why the judgment thould not be arrefted, becaufe
Szt the indi€tment being for a fraud at common las, lit

‘ . ought
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ought to have charged, that the defendarit ad ufed fome
extrinfic token agaipft which commor prudence would
not have been fufficient to guard, and not his bare affer
tion only, for the purpofe of cffeCtuating. the fraud. Se-
condly, this tranfaltion was merely of a private nature,
upon a fubjet that only concerned the parties them- .
felves, and not a matter of public concern, as it muft be
for the purpofe of fupporting an indi@ment.

- Eyfkine, Garvow, Woed, and Knowlys, on fhewing
eaufe, argued, that the indi€tment had been framed for
a fraud at common law; becaufe the fatutes 33 Hen. 8.
and 30 Geo. 2. only applied to fuch perfons as thould by
Jalfe tokens, or falfe pretences, obtain money or geds, and
that by analogy to other cafes, it was apprehended /-
tery tickets might not be within either of thefe defcrip-
tions. They admitted, that according to the King v.
Wheatley; 2: Burr. 1125, that a fraud upon an indivi-
dual muft, to be indictable, be effeted either by confpis
racy or by a falfe token, as well as a falfe pretence, of {fuch
a nature as common prudence could not guard againft;
and they contended, that the falfe pretence in the prefent
cafe was, that he wanted to purchafe lottery tickets, and
the falfe token the draft upon the bankers, which he gave
for the purpofe, and as the means of getting pofleflion.
of them. This draft imported on the face of it, that
Lara had a right to draw on Ladbreke'and company, and’
therefore it amounted to more than a bare promife to
pay; for he could not have obtained pofleflion of the .
tickets on fuch promife alone. The King v. Locket, Leach,
Cr. Ca. 3-edit. 110, Foff. 120. Latch. 201. 2 Ld.
Ragm. 1179. Sayer 206. 2 Strange 1127. 1 Blackf.
Rep..273.

LorZ 3KENYON, C. J. The true boundary between
the frauds which are, and thofe which are not inditable
at common law, is clearly fettled in the King v. Wheatley.
It is there faid, that there muft be cither a _falfe token, or
a confpiracy ; for a falfe affirmation alone is not fufficient ;
as in the cafe there mentioned, where a perfon falfely
affirmed, on felling a fack of corn, that it contained a
Winchefler bufbel. In the prefent cafe, the defendant
ufed no falfe token, but obtained the credit folely on his
: ) own
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own falfe affertion. He fat down indeed, and drew a
draft upon a banker, but the drawing of this draft left
his credit exaltly as it was before, and therefore it can-
not be called a falfe token. His condu&t was grofly im-
moral; but as he ufed no falfe token to accomplith the
deceit, the judgment muft be arrefted. -

GRosE, J] Hawrkins fpeaking of cheats fays, < Itis
« an indi¢table offence to defraud another of his known
« right, b{ means of fome artful device ; but that the
« deceitful receiving of money from one man to ano-
« ther’s ufe, upon a falfe pretence of having a meflage or
¢ order to that purpofe, is not punifhable by a'criminal
. % profecution, becaufe it is accompanied by no mannet
s¢ of artful contrivance, but wholly depends on a bare
¢ naked lie.” To make the aflertion of the defendant
in the prefent cafe fomething more than a bare naked lie, -
it faid that the drafton the banker was a falfe token ; but
that was only adding one falfehood ' to another, and if
this were to be determined an inditable offence, I do
not know how to draw the line, for it might be equally
faid, that every perfon who over-drew his banker, ufed
a falfe tokert, and might be indiCted for it. 1 Hawk.
P, C. ca. 1. fec. 2. Ante .

Lawrencg, J. concurred, and mentioned Nebuffs
cafe, where a perfon borrowed fix hundred pounds of a*
married woman, and ptromifed to fend her fine cloth
and gold duft as a pledge; and fent no gold duft but
fome coarfe cloth worth little. The court held it was
. not a matter criminal, but it was the woman’s fault to
repofe fuch a confidence in another perfon. 1 Salk. 151.
Leach Cr. Ca. 3 edit. 739 to 753,

Bule the Third. ’

It hath been determined, that the ftatutes of Henry 8.
and Geo. 2. are made in pari materia, and that the latter
only enlarges the defcription of the offence given in the
former, and that whutever has been determined in. the
conftru&ion of one of them, is a found rule of con-
ftruftion as to the other. The King v. Mafon, 2 Term.
Rep. 586.  Leach. Cr. Ca. 3 edit. 548, dnte .

And
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And it has been determined in the King v. Munoz,
that to bring an offender within the ftatute of ‘Hen. 8.
there muft be evidénce of a falfe token ufed: and there- -
fore where the evidence was, that one ran went to the
houfe of another, and pretended that another perfon
had {ent him to receive twenty pounds and received it,
whereas fuch perfon did not fend him, it was held no
offence within the flatute. 2 Stra. 1127.

fiule e Fourth.
~'The ftatute of Ge. 2. extends to every cafe where 4
party has obtained money by falfely reprefenting him-
felf to be in a fituation in which he was not 3 or any oc-
turrence that tiad not happened, to which perfons of
ordinary caution might give credit. .
_Therefore in the JKING v, YOUNG, and others, on writ
of error in Banc. Reg. The errot affignéd was, that
the offéncé, as defctibed in all the counts of the indi&- .
ment, was not an offence againft cither the ftat. of Hen. 8.
or Geo. 3. The evidence was, that Young, and the other
defendaiits, pretendéd to one Themas, that he, Young,
had made a bet of five hundred guineas, with a colonel
in the army then at Bath, that one Lewis would, on the
next day, run on the high road, ten miles in an hour;
and under colour and pretence of having.made the bet,
they obtained from Thsmas twenty guineas as a part of
the bet, though no fuch bet was made. The court held
this offence, which was defcribed in the indi&ment, as
proved to be a falfe pretence within the ftatute of Gev. 3.
for this ftatute hath introduced another offence, than
that in the ftat. of Hen. 8. defcribing it in very general
-terms. Leach’s Cr. Ca. 3 edit. 568. .
Note. In the KiNG v. ANNESLEY SHRE, Middlefex
Jzff- 1800. On evidence that a promiffory note was ob=
tained under a falfe pretence, and afterwards, and be-
fore the day in the indi€tment, was converted into cafth
by the defendant, it was held to be the fame as if mon
had been origipally receivéd, by the deception ufed. A£5.

4 X CHAPTER
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CHAPTER XXXIL
. Of Evidence to fupport an Indictment for a Li}é’c

Gule the Pirtt,

TO confummate the offence of hbelling, evidence of
publication is effential. '
Tt was refolved in Trinity, 9 of Will. ond Mary, that
Poffelfion is evidence of the defendant’s being author or
blither: for though he never publifhed, yet havi:s
the libel in readinefs for that purpofe, is eriminal, a
though he might defign to keep it private, yet after his
death it might be injurious to' government. Carth. 409,
10. )
4 In the Kin¢ v. Beare, Hil. 10 Wil 3. B. R. it was
_refolved. Firfl, that copying a libel is not in itfelf =
publication, but evidence of publication. Secondly, 'if 2
libel be publicly known te be publifhed, pofleflion 6f =
copy is ewidence of publication: but contra where it is
not known to be ‘publithed. Thirdly, where a libel is
produced, and the author is not known, thatamounts to
prima facie evidence, that the writer is the author, and
throws the proof upon him; and if he cannot produce
the compofer, the verdi€t muft be againft him.  Fourthly,
taking the copy of a libel, is evidence of a libel, be-
‘caufe it comprehends all that is neceffary to make a libel.
.And HorT, C. J. faid, that the making is a genus, amd
compofing, contriving, and writing; are fpecies; and
TurToN and ROKEBY, J’s. cited cafes to thew that writing
a libel, without publifbing, was punifhable- in the far-
“chamber, and by confequence is mow punifhable by ih-
"di@ment. 1 Vent. 31. 1 Ld. Roym 417. - "
And Horr, C. J. added, where a libel appears under
-a man’s hand writing, and no other author is known, he
is taken in the mainer, and it tarns the proof upon him.
Did. 2 Salk. 419. 12 Mod. 220, 221. 4 Read. Stat.

185 - . .
S_ But
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But in EnTtic.v. CARrINGTON, and others, Mich.
6 Geo. 3. it was faid, papers are the owner’s goods and
chattles, and until publication, a writing is as the thoughts
of the compofer, not manifefted by any outward act
and therefore previous to publication, the papers of a
man are in every fenfe his property, the fecure enjoy~
ment of which it is one of the primary ends of fociety
to prote&. . 11 St. Tr. 321. '
In Barrow o. LLEWELLEN, the rule was thus laid
_down. A libel is clearly publifhed, if but a fingle copy
reaches a fingle hand to whom it conveyed with intent
. of publifhing to that perfon, by making the contents
. known. But if ftolen from the author, or feized by
wviolence, whether under colour of law, or without fuch
_pretence, this is not 3 publifhing, fo as to affe&t the
. author. Hob. 62. -
In BaLpwiN v. ELPHINSTON, .ervor in Excheq. Chamb.
Jrom B. R. Trinity, 15 Geo. 3. it is held, that though
. printing is prima facie evidence of publithing, it is not
conclufive evidence. 2 Black/. Rep. 1038. .
. .. But printing in a new{paper admits of no doubt upon
the face of it: and ‘it fhall be intended a publication,
unlefs the defendant fhews by evidence, that the newf-
aper fo printed by him, was fuppreffed and never pub-
fiﬂxed,. Tbid,
~ In the fame cafe, various. modes of publication are
ftated, wiz. a written libel may be publifhed in a letter to
- a third perfon ; or by fixing the libel on a public place,
Rap. Entr, tit. Aa. fur le cafe. 3.a. Lord Raym. 341.
417. 486. But reading a libel in the prefence of ane
other, or repeating part of it in merriment, is not evi-
dence of publication. 9 Co. 59, Moor 813, Salk. 418.
Hawk. P.C. ca..73. fec. 11. But to read 2 libel, or
to hear it read by another, and afterwards malicioufly
‘to read, or repeat any part of it, in the prefence of
athers; or lend ar fhew it to anather, are fa&ts, which
.when proved, eftablithes a publication. 3 Bac. £h 497.
32 Fent. dbr. gi. 1,229. 2 Black/. Rep. 1038, :

4% 3 . Hule
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#Bule the Second.

The confent of the mafter to the aét of the fervant in
rinting a libel, is prima faciz evidence of publication
gy the mafter, and a general allegation of ignorance is
not admiffible evidence in his favour, though he may
yepel the prefumption by proof of particular falts. "~ -
As in the Kin¢ v. BenjaMiN Harris, 32 Car. 2.
for publifhing a'libel. In this cafe the proof of publi-
cation was, that books were fold in the defendant’s fhop,
not by him, but by his man, and there was alfo proof
of quires of the fame book being in his fhop. It was
however admitted, that the defendant did fell one’ book,
but that foon as he heard there 'was any thing ilf in it,
he fupprefled the fale. = = e T
Scrocas, C. J. held, the a& of felling under the cir-
cumftances ftated, evidence of publication; and ftate
that all the judges had declared the offence of felling ta
be punifhable in the feller, though in the way of his
trade. 2 St. Tr. 1039. Vide lord Camden’s obfervations
on this trial. ' 11 St. Tr. 322. Entic v. Carrington.  * -
" So in the KiNG v. NUT’T, Hz‘lqzy, 2 Gea. 2. the de-
fendant was indi¢ted for publifhing'a treafonable libel.
It appeared in evidence, that fhe kept the thop where
the libel was fold, but no evidence was offered to prov
her knowing of its being bought in, or fold out s ans
flic proved, that her refidence was a mile from her thop,
and that the had been bedridden there for a’long time,
fo that the prefumption was, that fhe knew nothing of
the libel, or the publication. =~ " * "~ *° v 7
Kettleby fubmitted, that on this evidence fhe fhould be
acquitted ; for though the aék of the fervant may charge
a miftrefs’ in a civil fuit, it fhould not charge her in"3
criminal profecution, ' 7t teo oo™
The Cuier JusTick faid, it has been exprefsly de-
termined, that the mafter of a fhop is anfwerable for
whatever’ books are fold there. 'A-juror however wis
withdrawn. Barnard. K. B. 386. Fitzg. 47. =~
In the KiNG v. ALMoON, Trinity, 1 Geo. 3. B. R. the
rule is fully eftablithed. This was an application for a
v . mew
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mew trial; upon the ground of the evidence being in~
fufficient to prove any criminal intention in the defendant,
or even the leaft knowledge of the libel having been fold
at his {hop. The defendant’s afhdavit ftated, that it was-
a pradtice in the grade to put another publifher’s name
20 a pamphlet, as printed for that ather, when in fa&,
it was publithed for himfelf. This was the fa& in the
prefent cafe, Miller being the real publither of this
libel, though advertifed, &c. in defendant’s name, with-
out confent or confultatlon, that the fale in his thop
was without his privity, and that he ftopped it as foon
as he difcovered it. The pcrfon who fold was defen-
dant’s fervant.

Glynn, ferjeant, argued, that the roof againft the
defendant appeared defetive; there’ was nothing to
conftitute criminality, or to induce punifhment.

Lord MaNSFIELD delivered the unanimous op:mon of
the court to be, that the buying the pamphlet, in the
public thop of z known profefled bookfeller, and pub-
Lither of pamphlets, of a perfon acting in the fhop,
prima facie, is evidence of a publication by the mafter. -
‘himfeif, but that it is liable to be contradi@ted where
the fa& will bear it by coptrary evidence, tending to
exculpate the mafter, and to thew that he was not
privy, nor aflenting to it, nor encouraging it.

That this being prima Jacie evidence of a publica.
tion, by the maffer himfelf, it ftands good until an-
fwered by him: and if it is not anfwered at all, it
thereby becomes com'qu ve, fo far as to be fnﬂicxcnt to .
convict him.

That proof of a public expofing to fale and felling
in his fhop by his fervant, is prima facie fufficient:
and muft ftand nntil contradi€ted or explained, or ex-
culpated by fome other evidence, and if not contra-
di¢ted, explained, or exculpated, is, in point of evie

ence, fufficient or tantamount to conclufion.

Reading the libel charged, fhews that it is already
)raved upon the defendant; for it could not have been
tead againft him, before it had been proved upon

im.
b AsTon,
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" AstoN, 'WiLLES, and AsaursT, J’s. eoncurred : and
the cafes of Harris, ante 644. Strakan, Hil. 2 Ges, 2,
of 644. And Eligabeth Nutt's eafey ante rule 3, were
cited.

Rule the Third.

The delivery of a libel by the printer, is évidence of

ublication by the printer, and the receiver is an attor

in that ppblication, if he does not forthwith caryy it to
a magiftrate, The King v. Strakan. Hilary, 3 Geo, 1.

finfe the Fourth.

And evidenee of a libellous paper being found in a
man’s cuftody, as upon a fhelf in his houfe or fhop,.
fhall make him the printer of it, of confequence it is
prima facie evidence of bis being the publither, and’
he muft give a good account how he came by it to
excufe himfelf. Jid. 12 Viner Abr. 229. 4 Read. flat.
bow..155. Dig. law. ik 22, ' .

Aule the Fitth,

But the bare printing a petition to a committee ‘of

arliament, which would be evidence of printing 3
Ebel againft the defendant, if made for any other pur-
pofe but a complaint to -a court of juftice, and deli-
very of the copies thereof to the members of the com-
mittee, fhall not he confidered as the publication of a
Ebel, in as much as it is juftified by the order of
the conrfe of proceedings in parliament, whereof the
Xing’s courts will take judigial notige. 3 Bac. Abr. 498,

fule the Birth.

- Where the defendant alts merely as fervant, workin
the prefs without knowledge of the contents of the libel,
he is chargeable as printer.

- As in the KiNG v. CLARKE, Hilary, 2 Geo. 2. before
Rarmonn, C. ], The inditment was, ¢ for printing
n e ¢ and
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« and publifhing an infamous libe} calfed Mifts Joarnal ;»
but the evidence produced was, that he alted merely as

fervant to the printer, and his bufinefs was only to
ﬁap down the prefs ; and few or no cirevmftances were
offcred of his knowing the import of the paper, or of
being confcious of doing any thing iHegal. The defens
dant, under the direCtion of the court was found guilty.

So in the KinG v. Krerr, Hilary, 2 Ges. 2. The evi-
dence was that the defendant and another compofed to- -
gcther the types for printing the work, each taking difs

erent columns. .

. Hawkins and Kettleby, for the defendant, objeCted, that
whatever interpretation’ the whote of the papers might
receive taken tpiether, yet taken feparately according to
the fhares which thefe two perfons had in &, the part
which the defendant compofed could by no means receive
fuch a conftrultion. e was charged quod libellum impreffit
et publicavit, et imprimi et publicari caufavit, whereas by the
evidence it appeared that the compofing was enly necef<
fary to the prefing off, and confequently as the defendant
was only proved to have compofed, he could not be found
guilty of the prefling off, for printing ‘{ and therefore the
mformation had not charged the defendant with the
proper fa&. They further obferved, that no evidence
was given of a publication ; therefore there ought to be
an acquittal : befides the information charged two of-
fences in diftin€ and feparate parts; one of printing
this particular libel, in bhec verba, the other of printing a
Kbel generally 5 therefore as to the laft charge, as ne evi«
dence was given-of two offences, the jury ought at leaft
to acquit the defendant of one. -

The Attorney General (Sir Philip Yorke, afterwards lord
Harowrcke.) This libel (which was a pretended piece
of Perfian hiftory) is one thing intire. - One part has a
dependence on t¥ne other, therefore'he that is guilty of
the one is guilty of the whole. To the fecond obje&ion
he would agrec, that is, if this was 2 eivil action brought
againft the defendant for printing without authority to
the damage of a particular perfon, the evidence given
‘here would not make the defendant anfwerable; for he
“would bave- appeared to have alted merely as a fervant,
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and thefefore.4s he had affifted in-onc branch only of
printing, and not of the whole, he could not be fubje& -
to fuch a&tion. But the prefent cafe was of a crimin
nature. Where an acceffary is criminal in part, he is cris
minal in the whole ; and therefore as the defendant affift-
ed in the compofing, which was a circumftance effentially
neceflary to there being any printing, he by that adt ‘made
himfelf anfwerable for the whole:. Compofing, he con-
fidered, taking a copy of a libel in types and figures;
and taking a copy would make the defendant a pub-
lither ; and this gave an anfwer té the third objection,
As to the laft objetion, he obferved, that laying infor-
mations in this way was begun in the time of Hol?, and
was done out of caution for fear ef not fucceeding in
laying the falk particutarly. _

Ravmonp, C. J. agreed with the attorney-general in
all but the adt of publication; and dire&ted the jury
that if they believed the evidence they ought to find the
defendant guilty of printing, which they did. Barnard.
B. R. 305. .

Hule -t'hz Sebentd.

Though a publication in faZ be proved, yet excul-
patory evidence of fa&ts exculpating the defendant may

.be admitted. Vide The King v. dimon, Ante 644.

Therefore it has been held that the defendant ftands
exculpated on evidence that he refufed to receive the

" manufcript libel to print, or the printed libel to fell ; and

that it was clandeftinely fold in his fhop againft his po-

fitive orders. ) ' )
That by reafon of ficknefs, as in the delirium of a

fever, he was difqualified from infpe&ing the prefs, or

regulating the tradws of his fhop.

Abfesscey under circumftances not importing fraud er
megle&, in which cafe a temporary manager for the
prister or bookfeller’s bufinefs ftands during the inter-
wal in the fame refponfbility as-the mafter would have
flood. - : S

Fmprifonment is prima facie exculpatory evidence ; but

_mes conclufive; for if .accefs of fervants to the prifon be

proved
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againft Fullerfeems tohave been for frandalum magnatum on
the ftatute for fpreading fa/fz news to the flander of great
men ; and in that inftance as falfzhood is a neceffary avers
ment in the information or inditments, fo it muft be
proved in evidence. Hob. 253. Moor 637,

Aule the Tenth.

, On indi@ments or informations for feditious lihels,
the word falz in the only fenfe in which it feems
neceflarily applicable is inclyded in the word malicious 3
and it appears from various precedents that the word
Jhlfe is often omitted in fuch inditments and informa-
‘tions, which thews ‘it is not an indifpenfable averment
nor neceffary to be proved, '

 fuule the ¢leventh, K

Publication on which a defendant may be convifted
muft always include malice cither exprefs or implied: where
therefore the falts in evidence exclude fuch implication,
a defendant is not legally liable tp be convited. Gilb.
Law. Evid. bfy Lqft. 845, 846.

The cafe of an individual illuftrates this rule, In the
KiNG v. HarT, Mich. 3 Geo. 3. Mary Fonesy a quaker,
was cxpelled, as appeared on the quakers books, ¢ for
¢ not pra&ifing the duty of felf-denial.” Having got a
copy of the refolution, fhe applied for an informatien
againft thofe who figned it for ‘a libel; and this being
refufed, fhe indi&ted them, and they were found guilty.
The court granted a new trial, the whole tranfaction
being merely matter of difcipline. 1 Blackf. Rep. 386. S
the King v. Paine. § Mod. 167, dnie o

fiule the Tweleth,

Variance in evidence between the original libel and
that on the record is fatal. Vide Pariance in Index.

‘In the KiNG v. HaLL. Hilary, 7 Geo. 1. Information
for a libel againft the do&rine of the TriniTy. The
witnefs for the crown who produced the libel fwore that
it was fhewn to the defendant, who owned himfelf the

author
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#ithot of the book thewn, errors of the prefs; and forie
fmall vatiations excepted. Deferidant’s counfel fubmitted
that this eviderice would not entitle the attortiey general
to read the book; betaufe the confeflion wds not abfo-
ute, and thetefdre amotinted to a denial that he was
author of that identicdl book i biit PrarT, C. J. allowed
it to be read, faying, he would put it upon the defen-
daxét to fhew that there wére riaterial variances: t Strange,
410;
ile the Lhirteenth,
Bepofitions taken before a juftice of the peace telating
to the fact of printing ot j ub‘li{h‘iﬂg 4 libel, the deponent
being fince dead, cannot be received in evideénce, though
‘in felony they are admiffible by fat. 1 and 2:Phil. ¢’ Mary,
Paﬁ‘ﬂf’lfaﬁ, s M“i- 1650 m- 28" Cmb. 358, 3590
dnte 283, 312, ' :

Hinle- the Fourtéenths

In trial of indi@ment of informatjon for a libel, on
the plea of not guilty, the jury may give a general ver-
di&, and fhall not be dire&ed to find guilty (as formerly)
merely on evidence of publicatioh and of the fenfe afcribed.
But the judges may give opinion and direfion to the
- jury on theé matters -in iffue, as in other ctiminal cafes,
“and the jury may find fpecially if they chufey and the
defendant may move in arreft of judgment as befores
8tat. 32 Geo. 3. ca. Go. Irifb, 33 Geo. 3. 2a. 43. 3% Stat:

at larges : :

Hhulé tbf }xftantb; '
A libel muft be proved to'be writteti .in. thc.cw
faid in the indi€ment ; all matters of crime being local;
4 Read. Stat. Law 154 8 Mod. 338. :

4oi QHAPTER
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gepents. As #f one bribes a juror, and he afterwardd
gives a right verdict that will not exculpate the offender.

As to the fecond objeion, the loan and note is alf
colour and device ¢ it is cleatly a gift, and the verdi&t is
rightly taken: 1 Blackf. Reps 317, 318. _

And in ComsE, gui tam, v. Prr1y Mich, § Geo. §. B. R..
This was an allion on the ftatute after 2 conviction of
the defendant, by infofmation; and threc objections
were taken to the evidence.

Firft, That the declatation ftates that the party was
bribed to vote for Mr. Lockyer and lord Egmont, and it
came out in evidence that it was for Mr. Lackyer and his

-fﬂdo
ﬁijde], That the declaration ftates that lotd Egmont
and Mr. Combe were candidates at the time the btibe was
given, and no evidence was given thereof.

Thirdly, That it alfo ftates that the perfons bribed had
a right to vote, but no evidence was given thereof; but
that they aCtually voted. o _ )

Lord MANsriELD. As to the firff obje&ion in penal
ations, the rule is that the material fa@ muft be
charged, and a fa&t charged muft be proved fufficient
to warrant all the confequences of a verdi}. The ma~
terial fait here is being bribed to vote. It makes no diffe~
rence whether the proof was that he was bribed to vote
for both, .or for Lockyer only. )

The fecond objeflion goes upon the vague idea of what
<onilitutes a candidate previous to the day of eletion.
The ‘poll is then the only evidence. The Houfe of
Conmmons, in the cafe of Gore, of Fing, candidate for
Bucksy determined that nothing was evidence of being
a candidate but the poll-books. ~Before the time of elec-
tion, every one is a candidate for whom a poll is afked.
This very fat makes the perfon on whofe behalf a bribe'
was given, a candidate,

As to the third objeCtion.—The defendant fhall not
difpute 2 man’s right of voting, when he has afked him
for his vote. It is 2 fufficient proof of right that he
actually did vote. There i¢ no ground for the objeétions.
Rule difcharged. 1 Blackf. Rep. §23,4, & 5. 3 Bunrs
1423 101434, alfo 1586 to1591. §. C.

Rul
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fule the Fourth,

The perfon taking the bribe is a competent witnefs to .
prove the bribery, So in SuTToN v. Bisnor, and SsLBY
v. CumMING, it is determined that under flat. 2 Geo.
2. ca. 24. Engl. againft bribery at ele&tions for mém-
bers to ferve in parliament, the perfon taking the
bribe is a competent witngls to prove the bribery.
4 Burr. 2285, 2469, ‘ '

e .. ]

CHAPTER XXXIV.

Qf Points of Evidence avifing upon Indiliments of the feveral
Jpecies of crimes wbhich' come under the bead MavLicrots .
MuscuieS, which is defined to be an injury deme 1o the:
property of aother not falling under fome more fpocific.
démomination, either from the wantonnefs of a bad difpo-
Jition, or from particylar and deliberate revenge, 4 Black.
Comm, 244, :

- Hule,

BY flat. 9 Geo. 1. ¢a. 22. ¢ the cutting down and de-
#¢ ftroying trees planted in an avenue, or growing in
¢ a garden, orchard, or plantation for ornament, fhel.
s¢ ter, or profit,” is made felony, without clergy,
Do&or BurN in his ?xylicc of Peace has oblerved that
the being armed and dilguifed in the manner fpecified in
.. the a& does not feem to enter into the conftitution of
the offence defcribed by the ftatute as to this and fome -
other criminal a&s, but to offences precedently fpecified
by the a&, : _
Confequently it follows that the inditment need not
aver, nor is any evidence required to prove that the per-
fons deftroying trees fo cirvcumflanced as defcribed were
armed or difguifed. .
. But
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But in the King.v. BavLis and REYNoLDs, 9 Ges. 2. it
was ruled that the defendants being in the high road
armed and difguifed, is made a fubftantive felony by the
a&; though the fac of being fo armed and difguifed
need not be given in evidence on indiments for feveral
other offences under the a& which are independent of it,
Caf. Temp. Lord Hardwicke, 291,

e
CHAPTER XXXV,

of Evidenge in particular cafes refpeiling Coim'ng not
. made Trca/?m.

Kule,

PERSONS uttering falfe money, gold or filver, know -
ing it to be falfe, are fubjefted on the hird offence ta-
felony without benefit of clergy. Srat. 15 Gea, 2. ca. 28,
Jee. 9. Irifb, 23 & 24 ca. 50. fec. 2. 12 Stat, at large. 770

. With regard to evidence, by which a repetition of this
offence is to be proved, it is provided by the fame {tatute,
that if any perfon uttering or tendering any falfe or
counterfeit money as aforefaid, fhall afterwards be guilty
of the like offence in any county or city, the clerk of
aflice, or the clerk of the peace for the county or city
where fuch convi@tion was fo had, fhall at the requeft
of the profecutor, or any other on his majefty’s behalf
certify the fame by a tranfcript in 2 few words contain-
ing the effe@t and tenor of fuch conviction, and fuch .
convi€tion being produced in gourt, {hall be 'ﬁﬁa’eut

roof of fuch former convition. :

y a fubfequent ftatute, perfons counterfeiting cop~
per money, halfpence or farthings or buying, {elling,
taking, paying, or putting off fuch money under the va-
lue by which its denomination imports, are made felons.
11 Geo. 3. 40. Irifp. Vide laft cited flat. fec. 6.

Confequently on the fecond offence, if the record of
the former convition be given in evidasce, no lay perfon

_ can have the benefit of clergy,
. A
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Ag in the cafe of WiLLiaMm MarsToN ROTHWELL,
Qld-Bailey feff. 1783. The defendant was tried a fecond
time and convicted, and the record of his former con-
vi€tion being produced, it was held that he could not
plead the benefit of clergy in bar of execution, he not
being in holy orders, and having pleaded it on the former
convition. Addingt. Penal Stat. 122.

The KiNG v. James ScotT, and others, is -fully re-
ported. Old-Bailey [eff: October, 1785.

Scott and ‘three others were tried before Nargs, J. on
an indi&tment containing four counts founded on
11 Geo. 2. ¢.30. Firfl, that Ifaac Votear and Thomas Dean
¢ one piece of copper money of this realm called an
¢ halfpenny, then and there unlawfully and felonipufly -
¢ did make, coin, and counterfeit againft the ftatute.”
Second, That < George Franklin, of &c. and Fames Lofi,
“ of &c. did unlawfully and felonioufly counfel, aid,
¢ abet, and procure [faac Fotear and Thomas Dean, &c.
¢« to do and commit the faid felony, &c.” Third, That
« Ifaac Votear and Thomas Dean, &c. at the parifb afore-
f8 faid, &c. one piece of falfe, feigned,-and counterfeit
¢ copper money to the likenefs and fimilitude of thg
¢« good, legal, and current copper money called a half-
¢ penny, then and there unlawfully and felonioufly did
¢ make and coin, &c.” Fourth, This count charged
Franklin and Scott as aiders and abettors to Futear and
Dean.

The prifoners were all convi@ed ; and on bein
brought up for judgment, they prayed the benefit of clergy,
‘which was allowed, and cac{\ of them were fentenced
to pay a fine of one fhilling, and to fuffer one year’s
imprifonment in Newgate..

On the 13th of OZeber, 1785, Fames Scott, one of the
above four prifoners was convitted with two other per-
fons at the Old-Bailey, on the fame ftatute, for having
counterfeited a farthing, and -again prayed the benefit
of the ftatute. . '

The counfel for the crown filed a counter plea, fetting
forth the former indiGtment and convilion, .averring
that the prifoner was the fame perfon who was named in
the firft indi€tment, and that fince he had already re-

4 P ceive
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ceived the benefit of the ftatute, and had been admitted
to his clergy, prayed judgment of the court, ¢ and that
¢« the faid Fames Scott may receive judgment to die ac-
% cording to law.” '
The prifoner replied, Nul tiel record, and denied that
he was the perfon named in the faid plea; and the cRown
joined iffue on this replication.
The fheriff returned a jury inflanter. :
The evidence produced to fubftantiate the counter-plea
was the record of the firft convi€tion, which ftated the
feveral adjournments of the feffion of the peace at which
the indi¢tment was found; the juftices before whom
it was found; the indiCtment itfelf verbatim ; the pro-
‘eefs on the faid indi€tment: with the trial and convic-
tion of the feveral perfons mentioned therein ; that they
feverally prayed the bencfit of the ftatute, which was
allowed them, and judgment given againft them refpec-
tively to be fined one thilling and imprifoned one year
in Newgate.
The counfel for the prifoner contended,
Firfl, That the counter-plea was infufficient, inafmuch
as the indiCtment therein ftated differed materially from
the record of the indi@ment produced in evidence ; and .
that the zenor of the inditment ought to have been cor-
re&tly ftated, the prifoner being intitled to take advan-
tage of all variances between the plea and the record.
Secondly, That even if it were not neceffary to fet
forth the whole of the inditment according to its fenor,
‘that enough fhould be ftated to thew that the prifoner
. had been duly attainted of the former felony, which had
not here been done, as no place was ftated in the indi&-
ment or fet forth in the counter-plea, where the offence
was committed, from whence zbe venue could appear : nor

. did it appear that the principal felons were convicted,
without which Fames Scott,. who was only charged as an
acceflory, could not be conviéted.

The jury on vivd voce teftimony being produced of the
fa&, found the identity of the prifoner; and the cafe
was faved for the opinion of the jupces: whether the
counter-plea was, in its prefent form, fufficient to euft the
prifoner of his clergy. . T

’ ¢
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The yupces were of opinion, that the objeQions were
not material upon the indi@ment, to which the counter-
plea was pleaded. That the defe@s in the original in-
diCtment were matters of error, not to be taken .advan-
tage of on this counter-plea, and that there was no mafe-
rial variance between the copy of the indi&ment proved
and that fet forth in the counter-plea. Leac, Cr. Ca. 3 cf,
45,

CHAPTER XXXW.

rial.

Of Falts neceffary to be %hfted in an offidavit to put off &

fule the pict,

THE poftponing a trial is not a matter of right, ei-
ther when the application is made on the part of the
prifoner, or on the part of the crown; for in cither cafe,
the court in its difcretion, even though an affidavit be
made, may refufe, or grant the motion. Fof. 2.

Rule the Second.

The court in putting off a trial, on an allegation of
the abfence of witnefles, will take-into confideration evi-
dence of the diftance from which fuch witneffes are to
be brought.

As in the cafe of the earls of KiLmarnock and’

CroMARTIE, lord BALMERINO, and others, indited for
high-treafon, by fpecial commiffion, at St. Margare’s-
hill, in the borough of Southwark, Funme, 1745, before
Leg, C. ].

The feveral prifoners produced an affidavit, to which
they were fworn in court, fetting forth, that a material
witnefs or witnefles, naming the witnefles and the places
of their abode, would be wanted for their defence ; and
their counfel, who had been before affigned them, moved

' 4 P2 -that
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that their trials might be put off for a reafonable time
for bringing up their witnefies.

The attorney-general (fir Dudley Ryder ) prayed time to
confider of the motion; and thereupon the court ad.
journed to the next day.

! The yupGEs, on confultation, agreed that the cafe of
thefe prifoners differs greatly from the common cafes of
trials on the circuits, where affidavits of this kind ought
to be very fparingly admitted. TFor in circuit trials, the
prifoners, from the time of their commitment, may,
and ought to be preparing for their defence.. The place
where they are to be tried is in moft cafes well known,
and they have likewife a reafonable certainty of the time,
long before the circuits begin.

But in the prefent cafe, the prifoners are to be tried
ata great diftance from the places where the treafons
were committed ; and, neither time nor place for their
trials can be faid to have been certainly fixed, until
bills of indi€tment were found againft them, and copies
delivered to them, from which time it was incumbent
on them to be preparing for their defence, and getting
their witnefles to town.

And in regard that the afidsvits mentioned the wit-
nefles to refide at different diftances from town, fome in
England, and others in Scotland, it was thought rea-
fonable, in fixing the times of trial, regard fhould be
had to the feveral diftances.

Hule the Third.

But in collateral iflues, where the wenire is awarded
and granted inflanter, the court will not put off the trjal
of the iflue, unlefs very fpecial grounds be laid before
the court. ‘
- As in the KinG v. CHARLEsS RaTcLivrE, Mich. 22
"Geo. 2. B. R. The prifoner being arraigned, he, ore
tenus pleaded, that he is not the perfon mentioned in
the record before the court. The attorney-general, ore-:
tenus replied, the prifoner is the fame Charles Ratcliffe,
mentioned in the record, and this ¢ I am ready to verify ;”
and iffue was joined,

The
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“The prifoner’s counfel prefied ftrongly to put off the
trial of this iffue, upon an afidavit of the prifoner,
which was fworn in court, that two material witnefles,-
named in the affidavit, are abroad ; one of them-eat
" Bruffels, the other at St. Germain’s, and that he believeth
they will attend the txial, if a reafonable time be allowed
for that purpofe. But, : .

The courT refufed to put off the trial, and.a wenire
was awarded inflanter ; for, faid the court, this proceed-
ing is in the nature of an inqueft of office, and has ale
ways been confidered as an inftantanecous proceeding,
unlefs proper grounds for pofiponing the trial be laid before the
court.. It was fo confidered in the King v. Barkfleady
and others, upon the fame flue as this is. A wvenire was
awarded, and jury returned and {fworn i}/lanter, to. try
that iffue. It was fo confidered in the King v. Roger
gobrg/bn. Kelyng 13. 1 Lev. 61. 1 Siderf. 72. 3 Hale

. C. 40. 1 Keb. 244. 1 Hawk. P.Cr. 6 ed. 3. in note,

If Mr. Ratcliffe hath any thing to offer, which may
give the court reafonable grounds to believe, that his
plea is any thing more than a prefence to delay execu-
tion we are ready to hear him; the fingle iffue 13, whe-
ther he be or be not the perfon mentioned in this record,
this is a fa& wel] known tq him, and if he is not the
perfon, he might, if he had pleafed, have made the
matter part of his affidavit; he may do fo ftill, if he
can do it with truth; and if he refufeth to give the
court this {atisfaction touching the truth of his plea, the
court doth him ng manner of injuftice in denying him
the time he prayeth. Fof. 41, 42, 46. .

fule the Fourth.

The court will not put off a trial on the mere evidence
of a formal affidavit, unlefs there be circumftances to
fhew that the party applying cannot have fubftantial juf-
tice without the delay he applies for. See Rule 1.

As in the KinG v. LE CHaveLiER D’Eon. Trinity,
4 Ges. 3. B. R. Information by the Attorney General
for a libel on count de Guerchy. D’Eon, by counfel,
moved to put off the trial, on account of the abfence of

fevera]



662

. feveral material witnefles, whom he fpecified in his af-
fidavit : and his affidavit contained the ufual aflfertions
' requifite for putting off a trial, and particularly that
« they were material witnefles for him, that he could not
s¢ fafely go to trial without their evidence ; and that he
« had hopes and expeQations of procuring their pre-
% fence by the next Michaelmas term.”
Upon thewing caufe againft putting off the trial, it
' appeared that the libel was not printed or publifhed until
arch or April, and that thefe witnefles went away from
England to France in November or December. It appeared
alfo, that they were natives of and refidents in France;
that they were in the fervice of the crown, and that
there was ne probability of their being fent over, or even
permitted to come over to give evidence in behalf of
M. D’ Eon. ‘

The courT, after a full hearing, were wnanimous

that there appeared no fufficient reafon for putting off the

-trial. They granted that in all cafes, whether criminal ox
#ivil, and whether the nmature of the proceeding be in-
ftantaneous or otherwife, 2 trial {kall not be hurried on,
as t0 do injuftice to the defendant ; an afhidavit in common
form may{x: fuficient where no caufe of fufpicion ap-
pears ; but men take fuch latitude to fwear in common
form, that where a fufpicion arifes from the nature of
the queftion, or from contrary affidavits, the eourt will
examine into the ground upon which the delay is afked 3
and have in criminal as well as in civil cafes refufed to
put off a trial, notwithftanding an affidavit in common
form.

It is neceflary therefore in fuch cafes as this, Firf, to
fatisfy the court that the perfons are material witnefles.
Secondly, ta fhew that the party applying has been guilty
of no Jackes or negle&, in omitting to apply to them and

. endeavour to procure their attendance; and Thirdly, te
fatisfy the court that there is a reafonable expe&tation of
his being able to procure their attendance at the future
time to which he prays the trial to be put off.

But in the prefent cafe all thefe reafons fail. Thefe

. witneffes are fworn to be material, as the defendant ap-
prechends and believes : but on the contrary it appears
: . negativly
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negatively that they cannot be material : for as they were
gone out of England fome months before the printing or
publication of this book, they could not be conufant of
the fa&s of the offence laid in this information. If
their knowledge relates to any circumftances that may
ferve to mitigate the punithment in cafe he fhould be
convited, that fort of evidence will not come too late
after convi&tion of the offence, and may be laid before
the court by affidavit.

But if it {hould appear upon the cafe proved at the
trial « that the defendant was prejudiced by refufing
s this delay,” the eourt would fet it right by granting a
new trial ; which had often been /aid upon like occafions, -
but n cafe had yet happened where any prejudice ap-
peared to have been done, by the court’s refufing, upon
particular circumitances, to put off a trial notwithftand-
ing the formal afhidavit.

As to their having been fent out of the kingdom by
the count D¢ Guerchy himfelf, on purpofe to prevent
their giving teftimony in the caufe which has been al-
ledged, there neither is any. proof of it, nor is it poffible
that it could be' fo; they were aGtually gone defore the
fa&t, which is the fubjed of the charge, was committed.
It is impoffible that they could be feat abroad by Mr.
De Guerchy to prevent their giving evidence in #his caufe,
the foundation of which did not exift at the time when
they went. If they had been material witnefles for the
defendant in this caule, and bad been fent away by the
perion on whofe account the profecution has been carried
onj; that indeed would have been a fufficient ground for
putting off the trial until they could be had ; Eut here is
no pretence for fuch an infinuation.

. Neither does it appear that there has been the leaft
endeavour ufed by this gentleman, or any on his behalf,
to get them over.

And as to any expeQation of their returning to Engs
dand by the next Michaelmas term, or at any future time,
there does not feem to be any probability of it ; nor doeg
the defendant lay before the court any ground of fuch an
expeQation. On the contrary, the reverfz is highly pro-
hl‘:l‘e: the prefumption feems ftrong that they will not

- ) come.
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come. They cannot be compelled to come, and it does
not {eem likely that they will be ordered to come for this
purpofe. - Thefe are foreigners, natives, and refidents in
France, and in the alual fervice of that king, which
renders this cafe quite different from the ordinary cafes
of Englifb witnefles being accidentally gone abroad, or
gone for a fmall time only, and expeéted to return to
their own country, their natural home and refidence.

Upon the whole they were clearly of opinion, that the
putting off the trial could not tend to advance juftice, but
on the contrary to delay it, and therefore difcharged the
rule for fhewing caufe why it thould not be put off.
3 Burr. 1515. 1 Blackf- Rep. 512. 8. C.

, wule the Fifth.

The court will poftpone a trial on the affidavit of a
medical perfon; ftating that the prifoner is in fuch a
ftate of health as not to. admit his being brought iato
court.

So ruled in the King v. Patrick Finny. Commiffion Oyer
and Terminer, Dublin, Fuly, 1797. Ridgeway's Rep. of
the trial. 1. : :

fiule the Dirth. . B

~. Or on fatisfaGory affidavit that a material witnefs is
dangeroufly ill and unable to attend : or if it appear that
2 witnefs is abfent, though duly fummoned, the court
will put off a trial ; but the truth of the allegation in
the aflidavit is to be judged of by the court.

So determined in the Kimg v. Finny, above cited.

In this cafe the trial having been repeatedly poftponed
on affidavit, ftating the illnefs of one material witnefs,
and the abfence of others, CHAMBERLAINE J.- and two
other judges who fat with him determined to refer the
application to the other judges for tlttir opinion, and ad-
journed the trial for two days.

CHAMBERLAINE J. SMITH B. prefent. In this cafe
there has been an application on the part of the prifoner
to put, off his trial ; there was fomething indefinite as
to the time. 'We underftand, however, in fubftance,

S - ‘ S that
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that it is a motion to poftpone the trial until the next
commiffion, becaufe the approach of the term will not
admit of a trial if it be put off further than Monday o#
Tuefday next. So that fubftantially the queftion is,
whether this motion fhall be complied with by putting
off the trial until next commiffion. _ :

Motions of this kind, particularly where the charge
againft the prifoner is high treafon, muft always be of -
the utmoft importance; and in confequence of that
and fome novelty in this cafe, it was the opinion of
two judges with me that this matter ought to be re-
ferred to all the judges in town. Nine judges are una-
nimoufly of opinion that this motion, in the extent in
which it is made, cannot be complied with. :

Motions of this fort are always addreflec to the found
difcretion of the court, founded upon affidavits, but the
_ affidavit is not to be held to contain fufficient ground
for puiting off the trial merely becaufe it is in comi.
mon form ; the court muft be fatisfied, fi7#, that due
diligence has been ufed to -bring the witnefs whofe at-
tendance is fought for; fecondly, that the abfent perfon
would be really a material witnefs, or at leaft that the
rifoner or other petfon making the affidavit on his
ehalf does believe fo 5 and thirdly, that there is a reas
“ fonable expeftation of his being produced at a future
day.

ile then entefed into an examination of all the cir=
cumftances attending the prifoner’s application to the
court. He is charged with high treafon, together with
fixteen other "perfons; the information fhews he was
charged with taking the moft ative part. They are all
complicated in one charge. The defence in all probae .
bility is a common one. All but the prifoner have pre~
fented petitions under the habeas corpus aék to be tried 3
and upon being called up have infifted upon being
tried—the prifoner alone is not ready. If they are re-
“gular in their petitions (on which I give no opinion at
prefent) they muft be tried at this commiffion, or be
difcharged. If any fhall be tried, the crown will be
‘under the neceffity of publithipg the evidence againft the
‘prifoner, whois charged as the leader in the treafon.

4 He
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“He then ftated the feveral poftponements, and mi-
nutely compared and examined the falls ftated in the
feveral affidavits, pointing out variances and inconfift-
encies, and faid that taking all thefe circumftances to-
gether, it was for the confideration of the yupnGes, whe-
ther they believed that the allegation of Fames May,
being a material witnefs, was founded or not. And,
~ The jubGEs were unanimoufly of opinion, that ale
though a trial fhould not be prefled forward where there
is any danger to the prifoner from his not being pre-
pared, yet that the #ruth of the allegations in the affi-
davit for putting off the trial muft be judged of by them.
It is in fact an iffue direCted to the judges whether the
application be made for delay or not. And that there
are many circumftances to be collected in this cafe from
fimes and dates of the affidavits,. the time of ferving the
feveral fummonfes, the conduc of the prifoner, and his
attorney, and the particular fituation of the cafe, as con-
nected with other prifoners, which induce a belief that
this application is not what it is profefled to be, but
is intended either for unneceflary delay, or as a ftrata-
gem made ufe of to compel the counfel for the crown
to difclofe their evidence, or difcharge the other pri-
foners under the Aabeas corpus a&t, if they have been re-
gular in their proceedings. The jupGEs having with
the utmoft attention read all the affidavits, cannot fay that
this is a fair bona fide application, in order to-provide ne-
ceflary evidence for the prifoner.

With regard to the fituation of Fames May, it is
fomething extraordinary: on the 13th of December
po&or Harvey vifited him, when he faid he had been
confined feven weeks. The Do&or ftates him to have
been afflited with a chronic head-ach, and that there
is not much probability of his recovery, but that he
may linger many years. If this motion were complied
with from May’s fituation, the prifoner would be inti-
tled, . during Izla s life and inability to attend, zoties
gquoaties to put off his trial.

However, in ftating this, I am defired by the jyupcEs
to fay, that if they were fatisfied upon the other grounds
that that application was neceflary to the defence of the

’ prifoner,
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grifoner, -and fairly made, they, netwithftanding the
tuation of May, might poftpone the trial, to fee whe-
ther it might not pleafe Providence to reftore him at
fome future time. o

But upon the whole, they are of opinion, that it is
aot fit or meet, for the adminiftration of juftice, that’
this application thould be complied with, in the extent
which is fought. However, the prifoner will have un-
til Monday to prepare .for his trial, which will be near
cight months after his.committal, and twe months after-
the ficknefs of the witnefs. .

The prifoner was accordingly tried on Mosday fol-
lowing, but the jury not giving credit to the principal
witnefs, he was acquitted ; and the fixteen other pri-
foners implicated in the fame indi&ment with him were,
wpon motion of their counfel, (Mac Nally) difcharged
from gaol, in purfuance of the babeas corpus a@, Ridge-
way's Rep. of Finny's Trial, 23. o

fiule the Sebenth,

The courT will put off a trial on an affidavit, either
on part of the crown or of the prifoner, ftating, that
printed pamphlets, &c. have been publithed and circu-
lated, without the procurement or knowledge of the
party applying, whereby the public mind has been pre-
judiced. '

As in the KinG v. the Dean of St. AsapH, Spring
affizes, Shrewfbury, 1784. The trial was put off by the
crown, on account of recent publications, whereby the
. minds of the jury might be prejudiced.

So in the KinGg v. RoBinson, Brooks, and others,
commiff. oyer and terminer, Dublin,” Fuly, 1792. The
prifoners were indiGted for the wilful murder of
Lyneal. A juror having been.feized with a fit which
endangered his life, the trial was prevented from pro-
- ceeding from neceflity, and Downes, J. difcharged the
jury. The next day the prifoners being put to the bar,
their counfel, Curran and Mac Nally, moved to poft-
pone the trial to the enfuing aflizes, on this ground,
that a partial and imperfe& account of the evidence
given in court on the former day, had gonme abroad

: 42 through
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through. the medium of a newfpaper; and therefore
from the impreffion probably made thereby on the pub-
lic mind, it was to be prefumed that the prifoners could
not, at prefent, have the benefit of fuch an unbiafled
. jury as the juftice and humanity of the law requires.

e poURT qrdered, that an affidavit of the fa&
fhould be made, and that one of the newfpapers, con-
taining the report of the evidence, fhould be annexed
thereto. R o .

An affidavit was accordingly fworn by Robinfon, one
of the prifoners, i which he denied any knowledge of
the publication. h T :
. Caldbeck, and Gegrge (now baron of the Exchequer)
ftrongly oppofed putting off the trial, and the prifoners

_coun%el were prpceeding to anfwer them, but the courT
" ftopped them, being clearly of opinion that the affidavig
ﬂated fufftcient grounds to put off the trial. M, ’

FINIS,
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ABETTING and encouraging makes a principal, 5:7.
deﬁned, 5 34
) Abettors, 526. -
Acceptor of bill of exchangc mcompct,ent, 121, 123,
Acccﬂ'ory may defend principal, 462, 464.
where evidence thews the defendant to be ae-
ceflory, and not principal, if indi&ed as prine
. cxpalrzc muft be dxfcharged, 496.
how variance affeéts the acceflory, 513.
on hjs trial he may fhew the principal’s i ionae
cence, 466.
evidence againf}, §526.
Accomphce competent, 183, 194,
before indi€tment, 193.
after indi@ment, 199.
his fingle teftimony fufficient to convi&, 193«
admitting him a witnefs difcretionary, 203.
competent in mifdemeanor, 204.
evidence agsinft, §26.
AQs of parliament when mifrecited, 516, §17.
Admn'alty court, 433.
Affidavit of wife may be read to bind the hufband, 17s.
of a perfon infamous may be read to defend
him from a charge, 212.
but not in making ‘a charge, ibid,
to poftpone trial, 659.
Agent, competency of. See Attorney,
Aiding, evidence of, 529.
Aliti, a dangerous defence, 467.
Aliens competent, X 56.
" Anfwer in chancery, the original only is evidence in cri-
minal cafes, 468.
Approver, 183, 184. See accomplice.
competent, 183, 184, 185.
his confeflion, 190/

Approver,
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Approver, his fingle teftimony fufficient to convi&t, 19:;.
competent after indi¢tment, 190, 199.
admitting him difcretionary, 203.
in mifdemeanors, 234.
Approvements, 188. .
Arrefts, 517. See Conftable, Warrant, Murder.
Arfony 603, 6835.
there muft be evidence of burning, 6os.
. Articles in writing, 123. ‘

. Afportation. See Larciny.
Aflault and Battery, 608.
— in church-yard, 608, 609.
* with intent to-rob, 6oy.
Atheifts incompetent, o5s. _
Attainder, how it affeCts competency, 206.
Attorney not to revedl his client’s fecrets, 239.

wneemmene 0N What points he may be examined againft %is
: client, 240. ) .
———— when examined by his client, may be crofs-

examined to the points, 246,

B
Bacon (lord) his charaler, 4.
Bail not competent in mifdemeanors, §g.
Bank cafhier of eompetent, 121.
Bankrupt incompetent until certified, 114.
Baron and Feme, when witnefles for or againft each
other, 160. '
Barreter incompetent after judgment, 209.
Barrifter, when incompetent, 239. ’
Baftard concealing, death of, 580,
Battery. See Affault.
Belief not evidence, 262.
Benefit of clergy, its effe@, 213.
Bequeft deftroys competency, 117.
Bill of exchange, party to, incompetent, 120, 123, 148,
Bill of exceptions cannot be taken on pfeas_of the crown,
2§. . .
Bond, obliger of, incompetent, 142. See Releafe.
Bondfman incompetent, 156.
Books, when evidence, 359, 475.
' S : Books
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Books of the Navy-Office, 475, 476, 477,

of a gaol, 477.

of a king’s fhip, 475.

of a bank, 47s.

of a prifon, 477.

of herald office, 479.

of corporation, 478, 479.

— copies of, 358.

Breaking. See Burglary.

Bribery, 652.

" Broker, 128. See Infurance.

Burglary, 6oo. \

Burnet (bithop), his objeQion to the ftat. 4 Will 3. 33.
Burning in the hand reftores competencey, 213, 317.

. — difpenfed with by ftatute, 229.

houfes, 605. See Arfon.

c; )
Carnal knowledge. See Infant, Rape, Buggery.
Carrying away. See Larciny. :
Cathier of a bank competent, 121.
Chance Medley, 553. See Murder.
Chancery, anfwer in, origihal only evidence, 468.
Chara&er, evidence of, 320. ‘
always admitted in favorem vite, 320.
extended in Ireland to mifdemeanors, 320.
~—————— a witnefs may affign his reafons, 320.
if defendant’s charaCer be put in iffue by the
profecution, particular falts are evidence,
24.
— proBfecutor cannot examine to defendant’s cha-
racter, unlefs defendant enable him, 324.
——————— then profecutor cannot examine to particular
fadls, 324.
of a witnefs can only be impeached by gene-
ral accounts, 324. ‘
party cannot difcredit his own witnefs, 325.
Cheats, the party fuffering incompetent, 144.
evidence to fupport indi&ment, 637. SeeFraud.
Cliildren, when competent, 149.
Children,

[T
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Chfidren muft be fworn, 150. °
competeit againft parents, 181,
Church and church-yard, affaulting in, 608.
Clerk of grand jury cannot be examined, 253.
Clergy, beneﬁt of, 213.
Coke (lord) his brutal condu&, 4o.
‘Comparifoniof hands, 394.
Competency diftinguifhed from credit, 15, 16, 107, 111.
~—— courts lean againft objettions to compe-
tency, #bid.
- reftored by pardon, 136.
~——————— and by clergy dnd burning in the hand,
213. See Witnefs.
Coining, one witnefs fufficient in, 32.
— - evidence of, 543.
when not treafon, 656.
—e—— repeating the offence, ibid.
Compulfory procefs for witnefs, 335.
. Concealment in weafon is nnfpnion, 30, 253
Concealing birth of baftard Child, 58o.
Confeflion at common law, 37, 39, 40, §I. .
————— before a magiftrate by ftatute, 37, 38, 40, go.
before a privy counfellor, 39.
— in high treafon, 268.
——— falls difcovered by, 47
by torture, 275.
~———— from hope, 45, 47.
from fear, 47.
———— from expeQation of reward. See Reward.
e ——"0f one perfon cannot be read againit another,
40.-
before a magiftrate does not dcﬁroy compe-
tency, 4o.
Confidential fecrefy not binding on witnefs, 247.
Confpiracy, judgment in, deftroys competency, 209.
' evidence of, in treafon, 610.
— in other cafes, 610, 633.
Confequential intereft, 103.
Conftable, . fufficient to prove he a&ed as fuch, 488.
his appointment need not be produced, 488.
See Murder.

."-

Con(table
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Conftable under proteétion of the law, §69.
Converfation of prifoner, evidence, 361.

Convict, his declaration not evidence, 387.

Convicted perfons, the competency of, 206.

Conviction of principal evidence againft acceflary, 464.
Copies, where evidence, and where not, 355, 356, 358,

Coroner, 3£§oﬁtions before, 284. See examination.
Corporal oath defined, 8. . :
Corporator competent, 120. :
Corporation papers not evidence, 359.
Courts, their judgment evidence, 427.
court rolls, 356.
Counfel. See Attorney.
County, where evidence may be given out of the county,
03.
insha%)itant of, when incompetent, 60, 61.
* Credit diftinguifhed from competency, 15, 16, 107, 111.
Crimen folff, 206. See Infamy.
~—————— deftroys competency, 209.
Crown fummons, 335.
‘Cuftom-houfe officer, proof that heis reputed fufficient,

487.
D

Day, certainty of, need not be proved, 496.
Deaf and dumb witnefs competent by figas, 156.

Declarations of dying perfons, 174.
of a prifoner in converfation evidence againft,

but not for him, 361.
————— exception to the rule, 361.
———— of a conviét not evidence, 387.
in confpiracy, &c. 611.
Decypherers may give evidence of a paper, 420.
Deeds, parties to, incompetent, 123. -
Depofitions before juftices, 49, 284.
——————— before the coroner, #bid.
—— before the privy council, 39.
Difcretion, what conftitutes, 149, 150. .
* Doubts fhould acquit, 3.

Diffenters competent, 96, 97. L
4 R Diflenters

——
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Drawer of a note ingompetent, 120.
Dumb, 156. See deaf and dumb.
Durefs does not deftroy campetency, 145,
Dying declaration, 174, 381, 387.-

E -

Ecclefiaftical court, 427, See Judgment, Sentence,
Court. o t

Emiffioh. See Rape.

Enter. See Rape, Buggary,

Evidence defined, 1, 2

doubtful, 2, 3.

muft be opened, 14, 282.

muft be in prifoner’s prefence, 14,

ex parte cannot be read on trial, 1g,

hearfay not admiffible, 25, 360. °

at common law ftill admiflible in treafon, 34,

~

thesbeﬂ: muft be produced, 342.

collateral admiffible, 34.

no diftinction between evidence on civil and crl’p
minal cafes, 380.

,parol, 341. ¢

written, 393

qn oath always for thc kmg,

when allowed for the pnfoner, 12.

in treafon, .28, 29, 505.

by medical ' men, 329.

to fupport an indiétment, 4¢3.

to fupport general iflues, 493.

muft” bring the offence within the ftatute on
which party is indicted, 494.

when given out of the county, l:ud, 503.

of treafon at common law, sas.

againft principal in the fecond degree, 52 5

the fame when mdl&ment is on g {tat. as at com-
mon law, §525.

againft aiders and abettors, 526, 542.

diftinguifhed from overt-aéts, 543.

on commg, 543 '
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Evidence of juftification, &c. lies on the prifoner, 546.

HH

|

|

l‘l!ll‘ll!HHHIHH

|

|

!

of malice, §46. -

in murder, §53 7% 570.

in manflayghter, #6:d.

in other homicides, 1bid.

in petty treafon, 574.

on ftatute againft ftabbing, ibid.
prefumptive, §77.

of concealing birth of baftard child, ‘s30.
in larciny, §86.

of robbery, 594.

of ftealing privately, §99.

in burglary, 6c0. '

-of breaking, 6oo.

of entering, Gor.

in arfon, 605.

in rape, 606.

of marriage by force, 606.

of threatening letter, 607.

in affault and battery, 6o8.

in confpiracy, 610. .

in perjury. See Perjury.
forgery, 637.

againft cheats, 637.

in libel, 642.

exculpatory, 642, 649.

in mitigation of fentence, 649.
of bribery, 652.

in malicious mifchief, 655.

in coining copper money, 656.
on plea of clergy, 657.

Examxnatxons before magiftrate or coroner, 49, 284.

— cahnot be read in mifdemeanor, 651, 283.
— may be read where party is dead or unable
to travel, 285.
or detained by means of prifoner, 286, 292,
316.

crown, 288.

~—————— may be read for.prifoner as well as for the

may be compared with the evidence given
on trial, 290. .
4R 2 Examinations
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Examinations may be taken in treafon, and certified by
magiftrates, 292. :
— their {fubftance muft be proved to have been
) truly taken, 293. .
e————— inftances where read, though viva voce evi-
dence could be had, 294. -
— if not judicially taken cannot be read, 296.
————— may be tranfmitted as evidence from one
county to another, 314.
s————_ if fworn before another jurifdiction, not
evidence, 314. .
———— — cannot be read in England on trial for high
treafon, 315. ‘ N
— may in Ireland, 315.
e thefe rules difpenfed with by the Commons
in Fenwick’s cafe, 316. L
in Iteland may be read by ftat. where party 18,
put to death or kept out of the way, 319.
- Exception, 325. See Bill of.
Excife-officer. See Cuftom-houfe.
Excommunication, 427.
Exculpatory evidence in libel, 649.
Exemplification of Englifh courts, 427.
—_— prove themfelves, #id.
of foreign courts, bid.
Expences of witnefles, 337.
Experts. See Medical Men, 329.
Extremis, evidence in, 174, 381.

‘ F
Fa&s difcovered by confeflion evidence, 49.
Falfe is implied in malicious, 650. '
Falfehood not effential to a libel, 649.
"Fear, putting in, 597. See Robbery.
Felony deftroys competency, 206.
Feme de jure not competent againft her baron, 161, 171.
——— de faéto competent, ibid.
Female infant, carnal knowledge of. See Children.
Fenwick, evidence on his impeachment, 29.
Foreign courts, their judgmeént evidence, 428.
_ Forcible marriage, 161, 171, :
‘ Forgery
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Forgery deftroys competency, 120, 121, 141, 206.
unftamped paper, evidence in, 481.
evidence to prove, 637.

variance fatal in. See Variance.

Fraud. See Cheat. .

G
Gaol books evidence, 477.
Gaolers protected like other officers, §73.
Gazette evidence, 479. :
General iffue, evidence to {upport, 493.
Gentoos competent, 64.
Grand jury clerk cannot be examined, 253.
larciny. | See Larciny.
Great feal, only evidence of pardon, 130,

H
Hand-writing. See comparifon of hands.
' ~— proof of the fame in criminal as in civil
cafes, 417. =
Hearfay not evidence, 360.
may be ufed as inducement or illuftration of, id.
Heralds books evidence, 476.
Homicide, 552.
—— excufable, §54.
. juftifiable, 559 70 §80. See Murder.
Houfe of Lords, copies of their minutes and judgments

357-
- Houfe burning, 685. See Arfon.
Hue and Cry, 576. See Murder.
Hundreders competent, 61.

Hufband and wife, when admitted witneffes for or againft
each other, 161. N

: I

Idiots incompetent, 158.

Idolaters competent, 64, 95.

Impeachment of Fenwick, 29.

Implied malice, 55o0. : -
Indi&ment, evidence to fupport, 493. See Evidence.
Indorfer of note or bill not competent, 120, 143.

Informations, -

~
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. Infamous perfons incompetent, 206. :
how reftored to credit, 213.
Infant. See Children, 149, 150.
Infidels competent, 95. ,
Influence, goes only to credit, 111,
Informations, 282. -
Informer competent, Go.
Inquifitions, when evidence, 284.
Infurance-broker, when competent, 128.
Intereft, how it affe€ts competency, 59, 60. =
difference between intereft and influence, 105,
immediate, affe&s competency, 6o, los, 117,
124, 128, 139, 143. ' ,
remote, its effeCts, zbid, »
Interefted witnefles, 52, 139.
" Ireland never obtained the ftatute of treafon, 7W1ll 3.
274.
Ifflue may b7e fent to the jury on one prifoner. when two
are on trial, §6.
fuch prifoner if acquitted is rendered competent,
6.
thcse\ndence mutft be confined to the iffue.
Judges competent witnefles, 237.
]udgment muft pafs to deftroy competency, 211. Vide
Record, Convition, Attainder.
o — (final) of 4 court evidence, 428.
of foreign courts, #bid.
Jurors competent witnefles, 328.
Jury, clerk of grand, muft keep their fecrets, 253.
not Judges of malice, 548. .

N

K
King. See Sign manual.
his pardon. See Pardon.
Knowledge not evidence, 262.
—— except from profeflional men, s4:d.

L

Larciny, 586.
from the perfon, 394.
petits 230.

Legacy
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Legacy deftroys competency, 117.

Letter, threatemng, 607.

-Levying war in any county, evidence of compaﬂing, §04.
Libel, 642.

ftatute regulating the trial of, 651.

exculpatory evidence in, 649.

——— muft be proved in the county laid, 651.

Lords, how they are to give evidence, 158. -

have no privilege as witnefes, 248.

Lunatics, when competent, 358. See Idiots.

M
Mahometans, competent, gs. -
- Magiftrate, how he fhould take ¢9nfeﬂions, 39. Sce
Examination.
Malum in /. See Murder,

— probibitum.  See' Murder,
Malice, 546.
defined, 548.
——, exprefs, ibid.
———— implied, ibid. _
i—— — the court, not the j _]ury, ]udges of it, xhd,
in libels, 650,
Malicious implies falfe, 650,
~————— mifchief, 653.
Manflaughter, 553 2 583.
Marriage, evidence of, forcible, 161, 175
Mafter incompetent witnefs for fervant, 120. _
——~—- an{werable for his als, 642. See Libel
Medical men, evidence by, 329.
Memorandums may be ufed by a witnefs, 263.,
—~———————— exception to this, 265. -
Minutes of the Lords, 357.
Mifchief malicious, 655.
Mifprifon of treafon, evidence of, 30.
concealment is mifprifon, 243.
Mifrecital, where fatal, 516. See Variance..
Murder, §552.
words effential to the indictment, 5 53.
——— fa@s which conttitute the crime and fupport the

indi@ment, §53%580. See Manflaughter, &c.
Mufter book of a thip, evidence, 475.

—

Navys
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‘ N

Navy-office-book evidence, 473.
Night, 600. See Burglary.
Mote, indorfer of, or other parhes to, not competent,

.120, 123, 143. .
Notice on priforter to produce papers in his cu{tody, 350.
not produced, fecondary evidence may be
given, ibid.

~ o
Oath defined, 8.
feveral kinds of, g.
Obligor of a bond incompetent, 142. .
Office copies, when evidence, 355.
Officers of juftice. See Conftable, Warrant, Cuftom- -
houfe, Excife:
‘under protetion of the law, 569.
Opinion when evidence, 262. See Belief.
Oveért-a written papers, 421.
levying war, 504, 505.
~————— 10 evidence can be given of an ovctt-a& not
in the mdl&ments, 505.
manner of proving, s10.
diftinguithed from evidence, 543-

P
'Pagans competent witnefles, 64, 95.
Papifts competent witneffes, 97. ° '
Pardon by the king reftores competency, 231.
~— it not only refpites puniftiment, but abfolvcs '
from the crime and reftores, 233.
——— but where difability is, by ftatute, and part of
the judgment, pardon does not reftore; 235.
——— by ftatute, 237.
——— to reftore competency, muft be under the great
feal, 230. See Sign manual.
promife of, though under fign manuel, does not"
reftore to competency, 148.
~~—— in manflaughter, 226.
Parents competent againft children, 181..
— right to chaftife, 556.

—

Parifhioners
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Parifhioners, 128.
Parith regifter evidence, 356.
Parol evidence, 341. '
not admitted to contradiét written, 344.
Party to a fecurity competent, 123, 124.
Particeps criminis. See Accomplice and Approver.
Peers how examined, 158.
entitled to clergy without burning in the hand, 225,
have no privilege as witnefles, 248.
Perjury, two witnefles neceflaryin, 37.
~———— the party injured incompetent under the ftatute,
143.
————— DOt 3 at common law, ibid.
—=—— poffea of the former iffue evidence, 468.
e~ —— original anfwer muft be produced, 470.
———<— and proved, 470.
——— evidence to fupport indi&ment in, 635.
—a—— variancein., See Variance, Subornation.
Petit treafon, 30, 36,
e —— €vidence in, §74.
— larceny, conviction of, deftroys competency, 230,
Petit larceny difability removed by ftatute, 230.
Pillory, 206  See Infamy.
Place, how far material, 5o0.
Poifoning. See Medical men.
Popith recufant, how admiffible, 9.
Poftea of former iffue, evidence in perjury, 468.
Prefumptive evidence, §77.
Principal in fecond degree, 523. See Murder. See
Acceffary, 496.
Printing, 642. See Libel.
Prifoner, not formerly allowed witnefles, 6.
~———— allowed witnefles and procefs, 10, 13. °
— evidence muft be in his prefence, 14.
e his confeflion evidence, 4o0.
his converfation evidence, 40, 41. )
fhould not be {fworn before a magiftrate. See
_examination.
what he has fworn on one trial not evidence
againft him on his own, 390. :
m——— if he refufes papers in his poffeffion, fecondary
) evidence will be received, 348.
48 ' Frivately
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Privately ftealing from the perfon, 599.

. Privilegium clericale, 213.

Privy counfellor, confeflion before, 39.

Probus et legalis bomo, 219, 227, 229.

Procefs allowed to witnefles for prifoner, 10, 13.

Promifes bar evidence by confeflion, 42.

Proprietor of ftock, when competent, 143.

Profécutor incompetent from intereft, 54.

Prieft not exempt from giving evidence, 253.

Proteftant affociation, 71, 97.

~-—— Diffenters, 96, 97. See Diffenters.

Public officer, when he muft fhew warrant, 485.

2 ——— fufficient to fhew he aéted.

Publication, 642. See Libel.

Procefs for witneffes, 335.

Prockein amy incompetent, Go.

Profeffional men may give evidence from knowledge or
ikill, 263. : :

Promife of 3pardon does not reftore competency, 230.-

Proprietor of ftock incompetent, 143.

Preof, 1.

Proximity of blood, how it affets competency, 160.

. Quakers incompetent in criminal cafes, 100.
Quality of evidence, 342. ’

R

Rape, 606. See Infant.
Receipt, the figner, incompetent, 143
Record, evidence by, 427.
muft be produced to prove infamy, 212, 230.
e Of convi&ion is conclufive evidence to bar com-

petencg, 463. : -
——~— variance between record and evidence, §12.
Recufants Popifh, g9.
Regifter of marriage.
Releafe reftores competency, 142. See Intereft.
Religion, profeflors of any, competent, 88.
Remiffion, charter of, 223, 233. See Pardon.
Reputation. See Charadter.

Reftoration, charter of, 223,233. SecPardon.
o Reftitution
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Reftitution of good, 535 54

Reward, 61.

Robbery from the perfon, 594, §95.

from the houfe. See Burglary.
affault with intent to commit, 6og.
Roll of court-baron, 486.

Sacramentum, 8. See Oath.

S
Scotch covenanter competent, 97.
Seals of fuperior courts prove themfelves. See Record,
Judgment.
Securities for money, parties to, mcompetcnt, 121, 122,
12
Scnteicc of foreign courts, evidence, 427.
of a fpiritual court not conclufive, 430.
Secretary of ftate, confeffion before, 39-
Self-defence. See Murder. -
Serement, 8.
Serment, ibid.
Servant, when anfwerablc Sechbel 642
Sign manual does not reftore competency, 231.
Signs, evidence from perfons deaf and dumb, 1 56.
Similitude of writing, 394.
Solicitor not to reveal clients fecrets, 240.
Special verdit muft find falls, 256.
Spiritual court. See Sentence. -
Stabbing a&, §74. :
Stamps, 480. -
State trials, their chara&er, 26.
Statutes, hearfay evidence by.
——— for examining on oath, 13.
indi@ment on, 494, 525. -
of treafons, 15,2f, 38.
——— of Philip and Mary, 38, so.
of William 3. Jéid. :
when mifrecited, §16, §17.
Stealing privately from the perfon, §99.
Still-born child, 581. See Symptoms. -
Stock, proprietorof, 143. '
Stuarts, trials in their reigns, .295.
Subornation of perjury, 636.
48 2 Symptoms
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Symptoms of poifon. See medical men.
of child being ftill born, §81.

T
Taking, what amounts to, 588.
Temerary, 577. See Prefumption.

Tehﬂu, I.
+'Threatening letter, 6a7.

Time, 496. See Day.

Torture, 27§.

Treafon (high) number of witneffes required in, 36.
—————— levying war in any county, evidence on 2R,
indi@ment for compaffing, 504.
evidence of at common law is received on
indi@ment for treafon on the ftatute,

© . 505 543 )

Treafon (petit) witnefles required in, 30, 36.
evidence to fupport an indi¢tment in,
refpecting the coin, 36.
Trials (ftate) their chara&er, 26, -
for treafon fhall be by courfe of common law, 28,
—— oppreflive, one caufe of the revolution, 29, 3o,
afhdavit to poftpone, 659. '
Tudors, trials in their reigns, 285
Turks competent, 95.

v .
Variance in teftimony of a witnefs on different trials may
be given in evidence, 291.
in the day laid immaterial, 499, 500.
———— as to the place, goo. '
~———— between the written evidence given and the
record, §ITI.
e«———— where a public ftatut¢ is fet forth, variance is
fatal, 316. o
+————— between circumftances fet forth in the in.
di¢tment and thofe given in evidence, 520,
———— as to the inftrument, #id, o
or other means laid, 521,
———— how it affe¢ts accefaries and abettors, 539.
~————— between the fpecial, circumftances in indi&-
ment and the ¢éyidence not fatal, 552.
" Variance,

-
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Vanancc, how it affefts the acceflory or abettor, §39.
Verdi& (fpecial) is not to find evidence, but facts, 526
where evidence.

Verulam (lord), his chara&ter. See Bacon.

Villeins competent, 156.

Violent prefumption, §77.

Voluntary burning, 605,

Poir dire, 109, 113, 114, 116, 140, 143.

Ufury, party to the contrac, incompetent, 6o.

w

‘Warrant, ‘when it muft be fhewn in evidence, 485, 439.

if irregular, does not juftify homicide, 488.

perfons executing, protefted, §71.

blank warrant, 489.

‘Witnefs defined, 1.

— the oath of, 1.

can only give evidence to the point in iffue, 2.

his credit thould be doubted, ib:d.

neceflary number in treafon, by ftatute, 13.

not allowed a prifoner, 6, 10, 13.

when allowed, 74:d.

at common law, 30,31, 32.

inIreland, 31.

where no corruption of blood, 33.

——— always examined for the crown, 290.

may now be examined for the fubje&, 10, 13,
290, 296.

not bound to accufe themfelves, 256.

but muft anfwer to the fa& of fuffering foran in-
famous crime, 258.

———— not bound to thew their own turpitude or infamy,
123, 258.

———— but muft anfwer whether he has been charged

with an offence, ibid.
mutft not depofe from his knowledge, thought, or -
belief, 262.
may refreth his memory from written memoran-
dums, 263.
———— his charaler can only be impeached by general

accounts, 324. Wi
lm&
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Witaefs not to be difcredited by the party calling him
by general evidence; 325.

but other witneffes may be called to prove par-
ticular falts, '32%.

procefs to compel attendance, 335,

if in execution, muft be brought up by pabeas
corpus, 336. -

- e 10w in Ireland by rule of court, 337.

———— may be allowed their expences, bid.

refufing to give evidence, a contempt, sbid.

~——— what he has faid on a former occafiop is evi-

dence to confirm or invalidate, 378. .
~~— cvidence may be given of witnefs’s confiftency,

379- . .
~——— may explaint his evidence, 388.

Who may be witneffes :

Infants having fenfe of religion, 149, 150.
Deaf and dumb, 156.

Convi&ed perfon not infamous, 206.

Petit larciny, 230.

——— perfon convi€ted of, #id.
Infidels, not atheifts, ¢6.

Quakers, in civil cafes, 100

Particeps eriminis, 1835 194.

Approvers, 183. :

Wha may not be witneffes »
Atheifts, 95.

uakers, 100.
Idiots, 156.
Lunatics, 158.
Infants without fenfe of religion, 149.
Convicts on infamous crimes, 206.
Hufband againft wife, 161.
Wife againft hufband, ibid.
Barrifter, 239.
Attorney, id.
Solicitor, 16id,
Agent, ibid

Interefted

i,
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) Intel‘cﬁed pﬂ’foﬂ., s’, 60-
‘Writ, muit be produced in evidence, 489, 490.
Written evidence, 393.
Comparifon of writing, 394.
Papers found in cuftody of pnfoner, 403, 421.
‘Written, famc proof of hand-writing in cnmmal asin civil
cafes, 417.
paper publithed by prifoner, 421.
attempted to be tranfmitted, ibid.
may be explained by the party {wearing, 474.
Wnll, authorities, warrants, &c. 489, 490.
when thiey muft be produced, 485.  Vide Re-
cords, Dceds, &c.
fecuritics, parties to, incompetent, 123.
fecurity may be impeached by party thereto,
123, 124.
Words, evidence of, muft be certain, 518.
evidence of compaffing the king’s death, 43.
no provocation to juftify homicide, 564.
















TSN TR RN X b Tt 5. A ¢ A itk





















